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July 12, 2019

Michael H. Sussman, Esq.
Sussman & Associates
Goshen, New York 10924

Re: F¥ v State of New York
Index number 4108 - 19

Dear Mr. Sussman:

Enclosed please find original Order to Show Cause, returnable July 31, 2019. You will
need to file this with the Albany County Supreme Court Clerk, together with the original
supporting papers and a Request for Judicial Intervention. Upon doing that a judge will be
assigned to the case and any request for oral argument should be directed to that judge.

Also enclosed is a copy of Decision and Order denying the request for a Temporary
Restraining Order, the original of which is being sent to Ms. Lynch for filing and service.

Very truly yours,

Yy 2

L. Michael Mackey

CC: Helena Lynch, Esqg.
Assistant Attorney General
The Capitol
Albany, New York 12224
(Enc.)



STATE OF NEW YORK
SUPREME COURT COUNTY OF ALBANY

F.F. on behalf of her minor children DECISION & QRDER
Y.F., EF., Y.F,etal.,

Plaintiffs, _ index # 4108-19

-against-

STATE OF NEW YORK; ANDREW CUOMO, GOVERNOR;
LETITIA JAMES, ATTORNEY GENERAL,

Defendants.

{Albany County Supreme Court, Part 1)

{tustice L. Michael Mackey, Presiding)

APPEARANCES: SUSSMAN & ASSOCIATES
Attorneys for Plaintiffs
Michaei H. Sussman, Esq., Of Counsel
P.0O. Box 1005
Goshen, New York 10924

LETITIA JAMES

Attorney General of the State of New York
Attorney for Defendants

Helena Lynch, AAG, Of Counsel

The Capitol

Albany, New York 12224

Mackey, J.:
This matter came before the undersigned as Acting Part 1 Justice on July 10, 2019 for

consideration of plaintiffs’ application for a temporary restraining order (“TRO”) in a plenary

action challenging the constitutionality of a recently-enacted amendment to N.Y. Public Health



Law §2164. This statute requires parents to have their children vaccinated against certain
diseases and requires the children to demonstrate evidence of such immunization in order to
attend most schools. School officials are prohibited from permitting any chifd without proof of
require'd immunization to attend school, except where a physician certifies that such
immunization may be detrimental to a child’s health. Plaintiffs allege that they hold bona fide
and sincerely-held religious beliefs against vaccinating their children, which previously entitled
them to seek exemp‘tion from the otherwise mandatory obligation to demonsirate
immunization of their children as a condition to admission to and attendance at schools. The
challenged enactment, which was passed by the Legislature and approved by the Governor on
june 13, 2019, repealed Public Health Law §2164 (9), which set forth the “religious exemption”
from the obiigation of schools to require students to demonstrate proof of immunization. The
statute went into effect upon approval of the Governor.

On July 10, 2019, plaintiffs commenced an action seeking an order {1} declaring that the
statute violates provisions of the federal and state constitutions and {2) “temporarily,
preliminarily and permanently enjoinfing] the repeal legistation.” Thus, plaintiffs éeek the same
relief in the application for TRO as they seek in the action. The applicatic;n for TRO was
considered immediately after the action was filed and before joinder of issue {or service of
initiatory papers). The Court heard oral argument on July 10, 2019. Defeﬂdants opposed the
TRO request at oral argument and filed papers in opposition. Defendants’ opposition includes
the transcript of proceedings in Mermigis v. Cuomo (Nassau County Supreme Court, index No.
608729/2019, 6/28/2019) in which a TRO was denied to the plaintiff whose claim for relief and

supporting arguments were similar to those before this Court. The Court has considered the



arguments of counsel, both at argument and in their papers. For reasons set forth below,
plaintiffs’ application for TRO is DENIED.

“A temporary restraining order may be granted pending a hearing for preliminary
injunction where it appears that immediate and irreparable injury, loss or damage will result
unless the defendant is restrained before the hearing can be had.” CPLR 6301. Pursuant to CPLR
6313 (a), a temporary restraining order may not be granted against a public officer, board or
municipal corporation of the state to restrain the pefformance of statutory duties. In order to
prevail in obtaining provisional relief in the form of a TRQ, plaintiffs must demonstrate
irreparable injury absent the grant of the TRO, a likelihood of success on the merits, and that
the balance of equities favors plaintiffs and outweighs the public interest. See, Grumet v.
Cuomo, 162 Misc2d 913, 929 (Albany County Supreme Court 1994} citing Kuttner v. Cuomo, 147
AD2d 215 (3d Dep’t 1989) aff'd 75 NY2d 596 (1990) {other citations omitted). A TRO should be
issued sparingly, especially when the preliminary relief sought by the movant is identical tc the
ultimate relief demanded. /d. citing Russian Church of Our Lady of Kozan v. Dunkel, 34 AD2d 799
{2d Dep’t 1970).

Plaintiffs have not shown a likelihood of success on the merits sufficient to sustain their
heavy burden at this stage of the newly-filed action. The complaint alleges that the challenged
statute violates the federal and state constitutions. The parties will be afforded an opportunity
to brief their arguments concerning the constitutionality of the repeal of the religious
exemption under the United State Constitution and New York State Constitution, allowing for
due deliberation of their claims. However, other courts have stated that “New York could

constitutionally require that all children be vaccinated in order to attend public school.” Phiflips



v. City of New York, 775 F3d 538 (2d Cir.) cert. den. 136 5.Ct. 104 (2015); Jacobson v.
Commonwealth of Massachusetts, 197 US 11 {1905); Fosmire v. Nicoleau, 75 NY2d 218, 226
{1990] (“There is no question that the State can adopt compulsory vaccination laws to protect
the public from the spread of disease”). The contours or claimed inapplicability of this
precedent may be argued as this action proceeds, but longstanding decisiar;al law portends
insuﬁicient}ikelihood of success on the merits presently. The precedent suggesting that
defendants may constitutionally require vaccination as a condition to attend schoot also
militates in favor of finding that defendants may not i'awfully be restrained under CPLR 6313 (a)
because the duties performed under the presumptively valid statute by public officers
constitute statutory, not ultra vires, duties.

Plaintiffs have not demonstrated that a balance of equities favors them and outweighs
the public interest. The new law’s stated purpose is to protect the public, including
immhnocampromised children who cannot be immunized for health reasons, amid an outbreak
of contagious disease. Though plaintiffs allege substantial potential harm, they have not met
the stringent burden required to preliminarily restrain the state from exercising its powers to
protect public health through legisiative enaciments.

The foregoing reasons require denial of plaintiffs’ TRO application. While the irreparable
nature of the alleged legat harm is debated by the parties in their submissions, like Nassau
County Supreme Court: this Court finds that early consideration of the merits of the application
for preliminary injunction may ameliorate the claimed harm, particularly when at least some of

the children affected by the statutory amendment are not attending school during the summer

recess, The Court notes that plaimtiffs must conform with the filing and service requirements of



the CPLR for commencement of an action and must file a Request for Judicial Interventiorn in
order to obtain assignment of an IAS justice.

For all the foregoing reasons, plaintiffs’ request for TRO is DENIED, without costs. The
original decision/order is being sent to the Attorney General for filing and prompt service upon

plaintiffs’ counsel.

SO ORDERED.
ENTER.
Dated: Afbany, New York ‘7/ ./ '
July 12, 2019 , = /
L. MICHAEL MACKEY

Supreme Court Justice

Papers Considered:
1. Plaintiff's Complaint: Plaintiffs’ Brief in Support of TRO; Affirmation of Michael
Sussman, Esq. with Ex. 1-10; Affidavit in Support of TRO by William (Zev) Epstein;
Affidavit of Mary S. Holland, Esq., all filed July 10, 2019;
2. Affirmation in Opposition of Helena Lynch, Esq. with Ex. 1-2; Defendants’
Memorandum of Law in Opposition, all filed july 11, 2019.



SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY

F.F. on behalf of her minor children, Y.F., E.F. Y.F;; INDEX NO. Y1a8-19
M. & T. M. on behalf of their minor children, C.M.

and B.M.; EW., on behalf of his minor son, D.W.;

Rabbi M., on behalf of his minor children 1.F. M,

M.M & C.M.; M.H. on behalf of W.G.; C.0O., on behalf

of her minor children, C.0., M.O, Z.0. and Y.O;

Y. & M. on behalf of their minor children M.G.,

.G., M.G., S.G., F.G. and C.G.; J.M. on behalf of ORDER TO SHOW CAUSE
his minor children C.D.M. & M.Y.M.; J.E., on . ‘
behalf of his minor children, P.E., M.E,, 8.E., D.E,,

F.E and E.E.; C.B. & D.B., on behalf of their

minor children, M.M.B. and R.A.B.; T.F., on behalf

of her minor children, E.F,, H.F, and D.F.; L.C., on
behalf of her minor child, M.C.; R.K., on behalf of her
minor child, M.X.; R.S. & D.S., on behalf of their minor
children, E.S. and 8.8.; J.M. on behalf of her minor
children, S.M. & A.M.; F.H., on behalf of her minor
children, A H., H.H. and A.H.; M.E. on behalf of his
minor children, M.E. & P.E.; D.B., on behalf of her
minor children, W.B., L.B. & L.B.; R.B.,, on behalf

of her minor child, J.B.; L.R., on behalf of her minor
child, E.R.; G.F., on behalf of his minor children, C.F.
& AF.; D.A., on behalf of her minor children, AA. &
A.A.; T.R., on behalf of her minor children, 8.R. and
F.M.; B.N., on behalf of her minor children, A.N., J.N.

& M.N.; M.K. on1 behalf of her minor child, A X.; L.B,,
ont behalf of her minor children, B.B., A.B. & $.B.;

AV. M., on behalf of her minor children, B.M. and G.M.;
N.L., on behalf of her minor children, H.L. & G.L.; L.G.,
on behalf of her minor children, M.C. and C.C.; L.L., on
behalf of her minor child,, B.L.; C.A., on behalf of her
minor children, ALA.,, YM.A, YA and M.A; KW., on
behalf of her minor child, K.W.; B.K., on behaif of her
minor children, N.K., 8.K., RK. and L.K.; W.E. and C.E.,
on behalf of their minor child, A.E.; R.J. & A.J., on behalf
of their minor child, A.J.; S.Y. & Y.B., on behalf of their
minor children, 1.B. and J.B.; T.H., on behalf of her
minor child, J.H.; K.T., on behalf of her minor children,
AJ.T. & A.J.T.; L.M., on behalf of her minor child, M.M.,
D.Y.B., on behalf of her minor child, S.B.; A.M., on
behalf of her minor child, G.M.; F.M., on behalf of his
three minor children, A M.M., D.M.M. and K.M.M;.
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H.M., on behalf of her minor child, RM.; M.T. & R.T,,
on behalf of their minor child, R.T.; E.H., on behalf of
her minor children M.M.S8.N. and L.Y.N., Rabbi M.B.

on behalf of his minor child, S.B. and S.L. & J.F. on
behalf of their miner child C.L., A-M.P., on behalf of

her minor child, M.P.; R.L, on behalf of her minor
children G.L, A.L and M.L.; N.B., on behalf of her minor
child M.A.L.; B.C., on behalf of her minor child, E.H.
and J.S. & W.,C. on behalf of their minor children M.C.
and N.C., S.L., on behalf of his three minor children, A.L.,
A.L. and A.L., L.M., on behalf of her two minor children,
M.M. and M.M., N.H., on behalf of his three minor
children, J.H., 8.H. and A.H., on their own behalves and
on behalf of thousands of similarly-situated parents and
children in the State of New York,

Plaintiffs,
Vs,

STATE OF NEW YORK; ANDREW CUOMO, GOVERNOR
LETITIA JAMES, ATTORNEY GENERAL,

Défendants.
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To: GOVERNOR ANDREW CUOMO, ATTORNEY GENERAL LETISHA JAMES,
STATE OF NEW YORK: ‘

- PLEASE TAXE NOTICE THAT you are hereby crdered té show cause
on theﬁi#day of July 2019, at §:7¢_in the forenoon, or as soon thereafter as
counsel may be heard%ﬁﬂeewtrm;___ at the Albany County Courthouse,
16 Eagle Street, Albany, New York 12207 why this Honorable Court should not
preliminarily enjoin the repeal of the religious exemption to vaccinations

enacted by the New York State Legislature and signed into law by Governor

Andrew Cuomo on June 13, 2019;




IT IS FURTHER QRDERED that counsel for plaintiffs shall serve a copy
ongl 2 Ml

of this ordemquport counsel for defendants either in person or by electronic

means by the close of business on the 17 day of July 2019 and shall file proof

of said service by the close of business on the)ﬁé(day of July 2019.and

" IT 1S FURTHER ORDERED that counsel for defendants shall make any
written submission in response to plaintiffs’ request for a preliminary
0§
)
injunction on or before & p.m. on the Mdayfénd shall serve said response

upon plaintiffs’ counsel electronically to sussmanl@frontiernet.net

SO ORDERED.
(e : Yuby 12,3008 m&//
td ' Al
A o JUSTICE, SUPREME COURT, ﬁr(ATE OF NEW YORK



