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April 8, 2020 

Via FedEx and E-Mail  
 
Assistant General Counsel for Employment, Litigation and Information 
U.S. Department of Commerce  
Office of the General Counsel 
Room 5896 
1401 Constitution Ave., NW 
Washington, D.C. 20230 
FOIAAppeals@doc.gov 
 
Attention: Freedom of Information Act Request Appeal (BIS Tracking Number: BIS 19-

221; FOIAonline Tracking Number: DOC-BIS-2019-002019) 

To Whom it May Concern: 

Pursuant to 15 C.F.R. § 4.10 and the response received from Carol M. Rose dated January 10, 
2020 (“January 10 Determination”), the undersigned respectfully submits this timely appeal of the 
determination of the Department of Commerce (“Commerce”) that the full, final report of The 
Effects of Imports of Uranium on the National Security of the United States (“Report”) will not be 
made available until a review by the President is complete.1  A copy of the January 10 
Determination is provided as Attachment A to this appeal, and a copy of the initial request for the 
full, final Report is provided as Attachment B.  The Report was prepared pursuant to 19 U.S.C. § 
1862 in response to a petition submitted on January 16, 2018 by Energy Fuels Resources (USA) 
Inc. (“Energy Fuels”) and Ur-Energy USA Inc. 

The January 10 Determination provides no justification for the continued delay in the release of 
the Report.  While the January 10 Determination alleges that the report is “undergoing review by 
the President,” this contention does not justify the failure of Commerce to comply with the 
undersigned’s request and the requirements of 15 C.F.R. § 705.10(c).2  Additionally, after the 
White House published its memorandum on the Report, which explained the President’s decision 
not to impose tariffs or to take any other action under Section 232, Commerce committed to 
publish an executive summary of the Report within 30 days in the Federal Register.  It has been 
more than nine months since that time, and the Report has still not yet been released.  Neither 
has Commerce published an executive summary of the Report, nor has it provided interested 
parties with an additional projected timeframe or justification for delay.  

The immediate release of the Report is critical to Energy Fuels and the rest of the domestic uranium 
mining industry. The industry is in crisis.  Nevertheless, it has yet to secure relief from current 
market conditions, and the financial condition of the industry continues to deteriorate.  The 
findings of the Report are essential to assist U.S. uranium miners in their ongoing work with the 
White House, Congress, and other federal agencies in pursuing relief from the influence of foreign, 
                                                
1 “For requests filed on or after July 1, 2016, the appeal must be received by the Office of the General Counsel 
during normal business hours (8:30 a.m. to 5:00 p.m., Eastern Time, Monday through Friday) within 90 
calendar days of the date of the written denial of the adverse determination.” 15 C.F.R. § 4.10 
2 The undersigned understands that there is ongoing litigation surrounding the release of the Report during 
which Commerce has relied on a specific FOIA exemption for its delay in the release of the report, but the 
facts of this case are different and Commerce has provided no justification for its refusal to release the report 
in this case.  
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state-owned-enterprises in the U.S. uranium market.  The immediate release of the Report is not 
only consistent with FOIA and the applicable Commerce regulations, it is also justified and essential 
to the U.S. uranium mining industry.  

The failure of Commerce to follow its own regulations and fulfill its public commitment to release 
the Report is unreasonable, arbitrary and capricious.  It threatens irreparable harm to an industry 
that needs immediate relief and to a nuclear supply chain that has been rendered even more 
vulnerable because of the COVID-19 pandemic.  The undersigned respectfully reiterates its request 
for a copy of the full, final report on The Effects of Imports of Uranium on the National Security of 
the United States prepared by the Department’s Bureau of Industry and Security and sent to the 
President by the Secretary on or about April 14, 2019.  Given the unjustified and substantial delay 
in releasing the report, we also request expedited treatment of this appeal and release of the 
Report at the earliest possible opportunity.    

The undersigned agrees to pay reasonable search and duplication fees associated with this 
request.  If your office determines to deny all or any part of this request, please cite each specific 
exemption you believe justifies your withholding of information.  If you determine that there are 
portions of the Report that are exempt from disclosure, please provide the non-exempt parts of 
the Report on an expedited basis. 

If you have any questions about this request, please contact me by telephone at 202-383-0172 
or e-mail me at markherlach@eversheds-sutherland.com. 

Thank you for your prompt consideration of this appeal.  

Sincerely, 

 

Mark D. Herlach 
 
 
 
MDH/rm  
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