Nnited Dtates Senate

WASHINGTON, DC 20510
September 25, 2023

Dr. Rahul Gupta

Director

Office of National Drug Control Policy
1800 G Street, NW

Washington, DC 20006

Dear Director Gupta:

Over the next 15 years, state and local governments are poised to receive more than $50
billion from national opioid settlements.' This funding, drawn from the profits that
pharmaceutical companies made by overprescribing opioids and underselling their potential
dangers, presents a significant opportunity to redistribute ill-gained earnings to the people who
the opioid epidemic harmed. We must take full advantage of these settlements to combat this
crisis, therefore we urge the Biden administration to closely track opioid settlement fund
spending, to ensure that populations in need of additional support receive it and to avoid
duplicative federal efforts.>

In 2014, several states and localities sued drug manufacturers Purdue Pharma, Teva,
Johnson & Johnson, Cephalon, Janssen Pharmaceuticals, Endo Health Solutions, and Actavis
PLC.? As the complaint stated, “a pharmaceutical manufacturer should never place its desire for
profits above the health and well-being of its customers. When marketing a drug, a
pharmaceutical manufacturer must tell the truth, which means ensuring that its marketing claims
are supported by science and medical experience. Defendants broke these simple rules.” Seven
years later, state attorneys general and localities reached settlement agreements with
pharmaceutical opioid distributors, opioid manufacturers, and pharmacies, which included more
than $50 billion in funds going directly to state and local governments.’

The precise terms of these agreements vary, but most of the settlements stipulate that
states use at least 85 percent of the money they receive on opioid abatement, such as addiction
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treatment and prevention.® Most settlements do not require public reporting of the 85 percent of
funds earmarked for opioid remediation; only the 15 percent of unrestricted, non-opioid
remediation funds are subject to a public reporting requirement.” Some states have committed to
publicly report all of their settlement expenditures.® Others have made no public reporting
commitments, beyond the mandated 15 percent.” However, the structure of the settlement
reporting requirements is such that it incentivizes states not to report how they spend the
settlement funds; in this “honor code” system, non-reporting is assumed to be evidence of
opioid-related expenditures.

These opioid litigation settlements are second in size and scope only to the 1997 tobacco
settlement agreement, in which states and localities entered into a $368 billion master settlement
agreement with tobacco companies.' In the following decades, states spent only approximately
2.7 percent of the tobacco settlement funding on smoking prevention and cessation programs;''
the vast majority of spending went to state and local general spending, infrastructure, and other
areas unrelated to harms the lawsuit alleged the tobacco companies caused.'? Some experts have
referred to the tobacco settlements as “cautionary precedent.”"

The opioid settlements — more strongly tethered to addressing the opioid epidemic —
will give state and local governments an opportunity for historic investments to address this
crisis. But we cannot risk looking back decades from now at these settlements as a squandered
opportunity. Already, nongovernmental entities are tracking the settlement funding and seeing a
wide disparity in spending transparency and the amount of non-opioid-related funding.'*
Meanwhile, the Biden administration and Congress are deciding how to spend billions of dollars
in federal funding to address the opioid epidemic, with no clear understanding of how federal
efforts will interact with state and local initiatives. As the Chair of Michigan’s Opioid Advisory
Commission has noted, “[w]e can’t really identify the impact of those [settlement] dollars if we
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don’t know how they’re being used.”" Unfortunately, there appears to be little to no federal
involvement in overseeing the utilization of these funds.'

The severity of an opioid epidemic felt by every community across the country and that
costs the American public trillions of dollars annually requires us to leverage to the fullest extent
possible every dollar available to combat it."” As you have recognized, “expanding access to
treatment for substance use disorder, lifesaving interventions like naloxone, and recovery support
services will reduce the harms of addiction and the overdose epidemic.”"® To maximize our
response, we must understand how funding from the federal government interacts with local and
state spending drawn from the opioid settlements.

To better understand the work of the Office of National Drug Control Policy (ONDCP) in
overseeing and supporting state use of the national opioid settlement funds in accordance with
the settlement agreements, we request written answers to the following questions no later than
October 20, 2023:

1. Please describe how ONDCP will oversee faithful utilization of the settlement funds.
Has ONDCP considered requiring states that receive federal opioid use disorder or
substance use disorder funding to adhere to and publicly report on the opioid abatement
stipulations of the settlement agreements? If so, how? If not, why not?

3. Has ONDCP identified how states may appropriately use the settlement funds for opioid
abatement— much like the Centers for Disease Control and Prevention made
recommendations to the states on how they could use funds from the tobacco master
settlement agreement for tobacco cessation?

4. Has ONDCP worked with states to ensure that the allocation of settlement funds is
equitable and need-based? If so, how? If not, why not?

Thank you for your time and consideration. We look forward to your prompt response.

Sincerely,
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