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COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

Dana Nessel, Attorney General of the State of Michigan, on behalf of the
People of the State of Michigan, by and through the undersigned Assistant

Attorneys General, alleges as follows:




NATURE OF THE CASE

1. The Attorney General brings this action to abate the continuing threat
of grave harm to critical public rights in the Great Lakes and associated resources
posed by the Defendants’ daily transportation of millions of gallons of oil in dual
pipelines that lie exposed in open water on State-owned bottomlands at the Straits
of Mackinac. This location — where Lakes Michigan and Huron connect and
multiple busy shipping lanes converge — combines great ecological sensitivity with
exceptional vulnerability to anchor strikes like those fhat occurred in 2018, making
1t uniquely unsuitable for oil pipelines. Defendants’ continued operation of the
Straits Pipelines presents an extraordinary, unreasonable threat to public rights
because of the very real risk of further anchor strikes, the inherent risks of pipeline
operations, and the foreseeable, catastrophic effects if an oil spill occurs at the
Straits.

2. The Attorney General seeks declaratory judgments that: (a) the 1953
Easement granted by the State, which authorized the construction and operation of
the Straits Pipelines, violates the public trust doctrine and is therefore void; (b)
Defendants’ continued operation of the Straits Pipelines unreasonably interferes
with rights common to the public and is therefore subject to abatement as a
common law public nuisance; and (c) Defendants’ continued operation of the Straits
Pipelines is likely to cause pollution, impairment, and destruction of water and
other natural resources and the public trust therein in violation of Part 17

(Michigan Environmental Protection Act) of the Natural Resources and



Environmental Protection Act, MCL 324.1701 et seq. The complaint seeks
injunctive relief requiring the Defendants to (a) cease operation of the Straits
Pipelines as soon as possible after a reasonable notice period to allow orderly
adjustments by affected parties; and (b) permanently decommission the Straits
Pipelines in accordance with applicable law and plans approved by the State of
Michigan.
PARTIES

3. Dana Nessel is the duly elected Attorney General of the State of
Michigan pursuant to Article V, Section 21 of the Michigan Constitution and is the
chief legal officer of the State of Michigan. She has the statutory and common law
authority to bring this action on behalf of the people of the State of Michigan.

4, Enbridge Energy, Limited Partnership is a Delaware limited
partnership conducting business in Michigan.

5. Enbridge Energy Company, Inc. is a Delaware corporation conducting
business in Michigan.

6. Enbridge Energy Partners, L.P. is a Delaware limited partnership
conducting business in the State of Michigan.

7. Enbridge Energy, Limited Partnership, Enbridge Energy Company,
Inc., and Enbridge Energy Partners, L.P., (collectively “Enbridge”) control and
operate the Enbridge Line 5 pipeline that extends from Superior, Wisconsin, across
the Upper Peninsula of Michigan, crosses the Straits of Mackinac through the

Straits Pipelines portion of Line 5, and continues through the Lower Peninsula to



Marysville, Michigan and then crosses beneath the St. Clair River to Sarnia,

Ontario, Canada.

JURISDCITION AND VENUE

8. This Court has subject matter jurisdiction of this civil matter under
MCL 600.605.

9, Venue for this civil action brought by the Attorney General is proper in
this Court under MCL 14.102 and MCL 600.1631.

FACTUAL BACKGRQUND
The Development of Line 5 and the Straits Pipelines

10.  Asexplained in the Michigan Petroleum Pipeline Task Force Report
(2015), “what is now known as Enbridge’s Line 5, including the Straits Pipelines,
was conceived and built as a means of transporting crude oil produced in Alberta to
refineries located in Sarnia, Ontario without interruption. In the late 1940s,
Imperial Oil Company, Limited began producing significant quantities of crude oil
from Leduc oil fields in Alberta. It formed a subsidiary, Interprovincial Pipe Line
Company (IPL) (a corporate predecessor of Enbridge), which developed a series of
pipelines to transport oil from Alberta to various refineries. By 1950, a pipeline had
been completed eastward as far as Superior, Wisconsin, on the shore of Lake
Superior. Over the next few years, Imperial Oil transported approximately 50
million barrels of oil on a fleet of Great Lakes tankers from Superior, Wisconsin to

refineries near Sarnia, Ontario.”




11.  Because of increasing oil production and because tankers could not
operate during winter months on the Great Lakes, IPL decided, in late 1952, to
extend its pipeline system from Superiof to Sarnia. IPL, its wholly owned American
subsidiary Lakehead Pipeline Company, its primary contractor Bechtel
Corporation, and various other contractors completed the entire process of
designing the 645-mile-long Line 5 pipeline, obtaining rights of way, securing
required approvals, contracting, and constructing it in approximately one year,
between November 1952 and January 1954. This process included:

) Lobbying the Michigan Legislature to enact 1953 PA 10 {later
amended and recodified as MCL 324.2129] so that the State, through
the Conservation Commission, had the legal authority to grant
pipeline easements on state land and lake bottomlands.

. Obtaining pipeline easements, including the Easement for the Straits
of Mackinac Pipelines, from the Conservation Commission.

. Obtaining approval of the construction, operation, and maintenance of
the pipeline in Michigan from Michigan Public Service Commission
under 1929 PA 16.

12.  On April 23, 1953, the Conservation Commission of the State of

Michigan granted an easement entitled “Straits of Mackinac Pipe Line Easement
Conservation Coﬁmission of the State of Michigan to Lakehead Pipeline Company,

Inc.” (1953 Easement), a copy of which is attached as Exhibit 1.



13.  The Easement recited that it was issued by the Conservation
Commission under the authority of 1953 PA 10 and in consideration of a one-time
payment of $2,450.00 by the Grantee to the Grantor.

14.  Subject to its terms and conditions, the Easement granted the Grantee
and its successors and assigns the right “to construct, lay, maintain, use and
operate” two 20 inch diameter pipelines for the purpose of transporting petroleum
and other products, “over, through, under, and upon” specifically described
bottomlands owned by the State of Michigan in the Straits of Mackinac.

15.  Since completing Line 5 in 1954, the Grantee and its successors have
continued to operate it, and over time significantly increased the quantity of
products transported through it.

16.  The Grantee’s present successor, Enbridge, currently transports an
average of 540,000 barrels or 22,680,000 gallons of light crude oil, synthetic light
crude oil, and/or natural gas liquids per day on Line 5, including the Straits
Pipelines.

17.  The Straits Pipelines are each approximately four miles long, run
parallel to each other, approximately 1,200 feet apart, and are located
approximately three miles west of the Mackinac Bridge, in waters ranging in depth
to more than 250 feet.

18.  While the near-shore sections of each Pipeline (those located where the

water 1s less than 65 feet deep) were laid in trenches and covered with soil, most of



each pipeline was placed on or above the lakebed, and remains exposed in open
water, with no covering shielding it from anchor strikes or other physical hazards.

19. The lakebed beneath the pipelines varies considerably in depth and is
subject to erosion by very strong currents in and beneath the Straits. Consequently,
while some sections of the pipelines rest directly on the lakebed, at many other
locations, the pipelines are suspended several feet above the lakebed. This includes
locations where, since 2002, Enbridge has installed more than 150 anchor support
structures in an effort to limit unsupported lengths or spans of pipeline to less than
the 75-foot maximum prescribed in the Easement.

The Critical Public Importance of the Straits of Mackinac

20.  The Straits of Mackinac are at the heart of the Great Lakes, a unique
ecosystem of enormous public importance. As noted in Independent Risk Analysis
for the Straits Pipelines (Michigan Technological University (September 2018)), a
report commissioned by the State and carried out by a multi-disciplinary team of
experts (Michigan Tech Report):

The Straits of Mackinac hydraulically link Lakes Michigan and Huron . . .
and are wide and deep enough . . . to permit the same average water level in
both water bodies, technically making them two lobes of a single large lake.
The combined Michigan—Huron system forms the largest lake in the world by
surface area and the fourth largest by volume, containing nearly 8% of the
world’s surface freshwater. The Straits of Mackinac serve as a hub for
recreation, tourism, commercial shipping, as well as commercial, sport and
subsistence [tribal] fishing . . . .1

! Independent Risk Analysis, p 26;
httns://minetroleumnipelines.com/sit-es/mipetroleumpipelines.com/ﬁles/document/pd
f/Straits Independent Risk Analvsis Final pdf.
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21.  Anoil spill at the Straits threatens a wide range of highly valuable

resources.

The waters and shoreline areas of Lake Michigan and Lake Huron including
areas surrounding and adjacent to the Straits of Mackinac contain abundant
natural resources, including fish, wildlife, beaches, coastal sand dunes,
coastal wetlands, marshes, limestone cobble shorelines, and aquatic and
terrestrial plants, many of which are of considerable ecological and economic
value. These areas include stretches of diverse and undisturbed Great Lakes
shorelines that provide habitat for many plant and animal species.2

COUNT1

The 1953 Easement violates the Public Trust and is Void

22, Paragraphs 1 through 21 above are re-alleged and incorporated by

reference.
The Public Trust Doctrine

23.  Asthe Michigan Supreme Court held in Glass v Goeckel, 473 Mich 667,
678-679 (2005):

[Ulnder longstanding principles of Michigan’s common law, the state, as

sovereign, has an obligation to protect and preserve the waters of the Great

Lakes and the lands beneath them for the public. The state serves, in effect,

as the trustee of public rights in the Great Lakes for fishing, hunting, and

boating for commerce or pleasure. (Citations and footnote omitted.)

24.  These public rights are protected by a “high, solemn and perpetual
trust which it is the duty of the State to forever maintain.” Collins v Gerhardt, 237

Mich 38, 49 (1926).

2 Id., p 168.



25.  Both the United States Supreme Court and the Michigan Supreme
Court have held that the public trust doctrine strictly limits the circumstances
under which a state may convey property interests in public trust resources. In
Illinois Central Railroad Co v Illinois, 146 US 387, 455-456 (1892), the court
identified only two exceptions under which such a conveyance is permissible:

The trust with which they are held, therefore, is governmental and cannot be

alienated, except in those instances mentioned of parcels used in the

improvement of the interest thus held, or when parcels can be disposed of
without detriment to the public interest in the lands and waters remaining.

There, the court held that because neither of those conditions were satisfied
by a state statute purporting to grant submerged lands along the Chicago lakefront

to a private company, a subsequent state statute revoking that grant and restoring

public rights was valid and enforceable. Id. at 460.

26, In Obrecht v National Gypsum Co, 361 Mich 399, 412-413 (1960), the
Michigan Supreme Court declared that “[Ijong ago we committed ourselves . . . to
the universally accepted rules of such trusteeship as announced by the [Slupreme

[Clourt in Illinois Central,” including Illinois Central’s delineation of the limited

conditions under which public trust resources may be conveyed:

[N]o part of the beds of the Great Lakes, belonging to Michigan and not
coming within the purview of previous legislation . . . can be alienated or
otherwise devoted to private use in the absence of due finding of 1 of 2
exceptional reasons for such alienation or devotion to nonpublic use. One
exception exists where the State has, in due recorded form, determined that a
given parcel of such submerged land may and should be conveyed “in the
improvement of the interest thus held” (referring to public trust). The other
is present where the State has, in similar form, determined that such
disposition may be made “without detriment to the public interests in the
lands and waters remaining.”




Obrecht, 361 Mich at 412-413, quoting Illinois Central, 146 US at 455-56
[emphasis added]. The Michigan Legislature has incorporated that common-law
standard and “due finding” requirement into Part 325 (Great Lakes Submerged
Lands) of the Natural Resources and Environmental Protection Act, MCL
324.32501 ef seq.?

A. The 1953 Easement Violated the Public Trust, and it was Void
from its Inception.

27.  The 1953 Easement violated the public trust doctrine because the
State never made a finding that the easement: (1) would improve navigation or
another public trust interest; or (2) could be conveyed without impairment of the
public trust. There is no contemporaneous document in which the State duly
determined that the proposed Easement met either of the two exceptions to the
common law public trust doctrine’s prohibition of conveyances of public rights in
Great Lakes bottomlands. The Easement itself contains no such findings. It ﬁerely
recited:

WHEREAS, the Conservation Commission is of the opinion that the proposed

pipe line system will be of benefit to all of the people of the State of Michigan

and in furtherance of the public welfare; and

WHEREAS, the Conservation Commission duly considered the application of

Grantee and at its meeting held on the 13t day of February, A.D. 1953,
approved the conveyance of an easement.

8 See, e.g., Mich. Comp. Laws § 324.32502 (conveyance of property interests in
submerged lands allowed “whenever it is determined by the department that the
private or public use of those lands and waters will not substantially affect the
public use of those lands and waters for hunting, fishing, swimming, pleasure
boating, or navigation or that the public trust in the state will not be impaired by
those agreements for use, sales, lease, or other disposition”); §§ 324.32503,
324.32505 (same).
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28.  There 1s no indication the Conservation Commission determined that
the conveyance of the Easement and the operation of oil pipelines in the Great
Lakes would somehow improve public rights in navigation, fishing, or other uses
protected by the public trust. Nor is there evidence that the Commission duly
determined that the operation could not adversely affect those rights. And the
contemporaneous approval of the construction of what is now Enbridge’s Line 5 in
Michigan by the Michigan Public Service Commission made no such determinations
and suggested that the Line 5 pipeline, which was built to transport crude oil from
Alberta to Ontario, would enhance joint defenses in times of national emergency
and promote improved trade relations.4

29.  Inthe absence of either of the due findings required under the public
trust doctrine, the 1953 Easement was and remains void.

B. The State’s Continuing Obligation to Protect Public Trust

Resources Now Requires Revocation of the 1953 Easement Because it

is Today Clear that Enbridge’s Continued Transportation of

Petroleum Products through the Straits Pipelines Violates the

Public Trust.

30.  As noted above, public rights in navigable waters “are protected by a
high, solemn and perpetual trust, which it is the duty of the State to forever
maintain.” Collins v Gerhardt, 237 Mich at 48. The State did not surrender its

trust authority — or the affirmative responsibilities that underpin it — when it

granted the 1953 Easement to Enbridge’s predecessor. “The state, as sovereign,

*Mich Pub Serv Comm’n Op and Order for the 1953 Line 5 pipeline (Mar. 31, 1953);
https:/www.michigan.gov/documents/deq/Appendix A.3 493982 7.pdf.
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cannot relinquish [its] duty to preserve public rights in the Great Lakes and their
natural resources.” Glass, 473 Mich at 679. To the contrary, a state’s conveyance of
property rights “to private parties leaves intact public rights in the lake and its
submerged land. ... Under the public trust doctrine, the solvereign never had the
power to eliminate those rights, so any subsequent conveyances . . . remain subject to
those public rights.” Id. at 679-681 [emphasis added]. That all conveyances of
bottomlands and other public trust resources are encumbered by the trust has long
been the law in Michigan. See Nedtweg, 237 Mich at 17 (the public trust “is an
inalienable obligation of sovereignty” and “[t]he State may not, by grant, surrender
such public rights any more than it can abdicate the police power or other essential
power of government.”).

31.  When the State conveys a property interest in Great Lakes
bottomlands, “it necessarily conveys such property subject to the public trust.” Glass
at 679. Accordingly, even assuming the 1953 Easement was initially vélid, 1t
necessarily remains subject to the public trust and the State’s continuing duty to
protect public trust resources of the Great Lakes. And, by its terms, the Easement
broadly reserved the State’s rights: “All rights not specifically conveyed herein are
reserved to the State of Michigan.” 1953 Easement, p 11, paragraph M.

32.  As the Supreme Court held in Illinois Central, a grant of property
rights in public trust resources “is necessarily revocable, and the exercise of the
trust by which the property was held by the state can be resumed at any time.” 146

US at 455. There, the State of Illinois “subsequently determined, upon
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consideration of public policy” that it should rescind its prior grant of lake
bottomlands to a privéte entity and the court upheld that action.

33. Here, it has now become apparent that continuation of the activity
authorized by the 1953 Easement — transporting millions of gallons of petroleum
products each day through twin 66-year old pipelines that lie exposed, and literally
in the Great Lakes at a uniquely vulnerable location in busy shipping lanes —
cannot be reconciled with the Sfate’s duty to protect public trust uses of the Lakes,
including fishing, navigation, and recreation from potential impairment or
destruction. As outlined below, continued operation of the Straits Pipelines
presents an extraordinary, unreasonable threat to public rights because of the very
real risk of further anchor strikes to the pipelines, the inherent risks of pipeline
operations, and the foreseeable, catastrophic effects if an oil spill occurs at the
Straits.

1. The Continuing Risk of Anchor Strikes Threatens an Qil
Spill at the Straits.

34. Independent expert analysis and real-world experience demonstrate
that the Straits Pipelines remain highly vulnerable to damage caused by
inadvertent deployment and dragging of anchors from the many vessels moving in
the multiple shipping lanes that converge at the Straits. So long as oil flows

through the Pipelines, the associated threat of a catastrophic spill will continue.

13




a. The Dynamic Risk Report.

35. In 2016, the State commissioned an expert consulting firm, Dynamic
Risk Assessment Systems, Inc., to perform an analysis of alternatives to the Straits
Pipelines that included, among other things, risks associated with continued
operation of the existing pipelines. Dynamic Risk completed a Draft Report in the
summer of 2017 and issued its Final Report in October 2017 (Report).5 In publicly
presenting its analysis, Dynamic Risk estimated the chance of rupture of the Straits
Pipelines in the next thirty-five years to be not one in a million, nor one in a
thousand, nor even one in a hundred, but a remarkable one in sixty.¢ And of the
Vérious threats the Report canvassed, it determined that “the dominant threat,
representing more than 75% of the annualized total (all-threat) failure probability,
is that . . . caused by the inadvertent deployment of anchors from ships traveling
through the Straits.””

36.  According to the Report, inadvertent anchor strikes are known in the
industry to be the principal threat to offshore pipelines. They are both “increas[ing]

in frequency” and “not influenced by mitigation measures”:

5 Report, Alternatives Analysis for the Straits Pipelines;
btips:/mipetroleumpipelines.com/document/alternatives-analysis-straits-pipeline-
final-report.

6 See Statements of James Mihell, P.Eng., at July 6, 2017, Information Meeting at
Holt, Michigan, at 3:11:00-3:12:00;
https://mipetroleumpipelines.com/eveni/watch-video-july-6-public-information-
session-holt.

7 Report, Alternatives Analysis for the Straits Pipelines, at ES-25;
https://mipetroleumpipelines.com/document/alternatives-analvsis-straits-

final-report.

ipeline-
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In offshore pipelines . . . inadvertent anchor deployment and dragging . . .
represents the most significant threat due to shipping activity; all others
being of insignificant magnitude by comparison. The threat associated with
mmadvertent anchor deployment and dragging involves the potential for a
pipeline to be hooked by anchors that are unintentionally dropped while

ships are underway, and subsequently dragged, and this threat has seen a

heightened focus on the part of pipeline owners and operators, due to an

increase 1n frequency. . . . Because this scenario involves inadvertent
deployment, it is not influenced by mitigation measures, such as warnings and
signage that are taken to discourage ships from intentionally deploying
anchors within the Straits of Mackinac.®

37.  The Report goes on to explain how, “[i]Jn bad weather when there is
movement in both the ship and the anchor, snatches may cause the chain stopper to
break or jump,” rendering anchor mechanisms susceptible to inadvertent anchor
deployment even when operating as designed.® Bad weather conditions commonly
occur in the Straits of Mackinac.

38.  Moreover, “[a]fter having unintentionally dropped the anchor, the
inadvertent anchor drop may or may not be discovered within a short period of
time,” a possibility that, as noted below, is borne out all too well by the recent
anchor strikes in the Straits.10

39.  According to the Report, the risk of a pipeline-anchor incident depends
largely on four “vulnerability factors”:

(1)  size of the pipeline;

(2)  water depth (relative to anchor chain length);

8 Id. at 2-35 (emphasis added).
% Id. at 2-35-36.
10 Id.
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(3)  pipeline protection (depth of burial, use of armoring material);
and
(4)  number and size distribution of ship crossings per unit of time.

40.  The Straits Pipelines score high on all four of these factors:

[[]t must be noted that with respect to the above vulnerability factors, the

Straits Crossing segments cross a busy shipping lane . . .. They are also

situated in water that is shallow, relative to the anchor chain lengths of most

cargo vessels, Furthermore, a 20-in. diameter pipeline is small enough to fit
between the shank and flukes of a stockless anchor for a large cargo vessel,
and thus, is physically capable of being hooked.11

41.  The Report further notes that because the Straits pipelines are, for
significant portions of their length, suspended above the lake bottom, they are
“therefore more vulnerable” to anchor hooking.

42. It would be extremely difficult to deliberately arrange a more ill-
advised setting for exposed pipelines than at the Straits of Mackinac. The Straits
are not simply a “busy shipping lane,” as described in the Report. They are the
point of convergence for multiple lanes of high-volume domestic and international
shipping traffic, concentrating that traffic into a dense procession and funneling it
daily across a narrow saddle of lake bottom between two of the largest, deepest, and
most heavily trafficked lakes in the world.12

43.  And on that lake bottom, below the heavily concentrated procession of

ships, lie two 20-inch pipelines, at many junctures suspended off the lakebed in

relatively shallow water, approximately 1,200 feet apart, perpendicular to the ship

11 1d.
12 See image at bttp://www.shiptraffic.net/2001/04/mackinac-strait-ship-traffic. html.
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traffic, ideally sized and situated to catch within the shank and flukes of a typical
shipping anchor that is inadvertently deployed.

b. Anchor Strikes Have Actually Occurred in the
Straits.

44.  The risk of anchor strikes at the Straits is very real. In April 2018, a
commercial tug and barge vessel inadvertently dropped and dragged its anchor
across the lakebed at the Straits (and apparently for several hundred more miles,
unknowingly, until it reached Chicago).1* The anchor severed or dragged several
active and abandoned electrical transmission cables that lie at the bottom of the
Straits in close proximity to the Line 5 Pipelines.

45.  Moreover, both Straits Pipelines were also struck and dented in three
places by the anchor, as it dragged across the lakebed14 though neither ruptured.15
Fortunately, these strikes to the Pipelines happened to occur at locations where

they currently rest on the lakebed rather than other areas where they are

13 See, e.g., Mark Tower, Broken cables capped as Straits of Mackinac spill response
continues, mlive, Apr. 30, 2018; http://www.mlive.com/mews/erand-
rapids/index.ssf/2018/04/broken cables capped as strait.html: Elizabeth Brackett,
Straits of Mackinac Spill Raises New Fears of Great Lakes Disaster, wttw News
(May 1, 2018); https:/chicagotonight. wttw.com/2018/05/01/straits-mackinac-spill-
raises-new-fears-great-lakes-disaster; National Transportation Safety Board
Marine Accident Brief 19/12 Anchor Contact of Articulated Tug and Barge Clyde S
VanEnkevort/Erie Trader with Underwater Cables and Pipelines

https:/ /www.ntsb.gov/investigations /AccidentReports/ Pages/ MABI912.aspx.

14 See, e.g., https://www.bridgemi.com/michigan-environment-watch/watch-video-
anchor-damage-line-5-straits-mackinac.

16 See, e.g., Keith Matheny, Line 5 oil pipeline in the Straits of Mackinac dented by
ship, Detroit Free Press, Apr. 11, 2018;

https://www freep.com/story/mews/local/michigan/2018/04/11/enbridge-line-oil-
pipeline-straits-mackinac/507506002/.
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suspended above it and particularly vulnerable to the risk of “hooking” identified in
the Dynamic Risk Report.

46.  The 2018 anchor strikes were not an isolated event. At least one other
anchor strike in the Straits apparently occurred in April 1979. Correspondence
dated June 14, 1979 from Consumers Energy Company to the Michigan
Department of Natural Resources proposing to repair damaged electrical cables
located on an easement granted by the Department referred to an outage that
occurred on April 12, 1979 and stated: “Based on our inspection it is assumed that
a ship dragging anchor accidentally hooked the cables, resulting in breaking two of
the cables and damaging the third and fourth.”

47.  In sum, the Report and the actual anchor strikes show that the Straits
Pipelines and shipping patterns together create an extreme vulnerability for a
catastrophic oil spill. While the US Coast Guard has promulgated a regulation
establishing a Regulated Naviga_tion Area in the Straits of Mackinac that generally
prohibits anchoring and loitering or vessels there,!6 such measures regulating
intentional anchoring cannot, as noted above, mitigate the principal threat
identified in the Report — accidental anchor deployment. And while the State of
Michigan is currently considering a regulation intended to reduce that rigk by
requiring vessels transiting the Straits to verify the security of their anchors, such a
regulation, even if adopted as an interim measure, cannot ensure compliance or

eliminate the continuing risk.

16 See 33 CFR 165.994, 83 Federal Register 49283 (October 1, 2018).
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2. Continued Operation of the Straits Pipelines Carries
Substantial, Inherent Risk.

48.  Even apart from their unique susceptibility to damage from anchor
strikes, the Straits Pipelines, like all hazardous materials pipelines, present
inherent risks of environmental harm. Regardless of a pipeline operator’s safety
culture and the sophistication of its integrity management system, it has become
clear that accidents, manufacturing defects, human error, and failures of material
are an enduring, inherent feature of hazardous materials pipeline operation.
According to United States Department of Transportation Pipeline and Hazardous
Materials Safety Administration (PHMSA) data, since 2014, there have been nearly
12,000 reported “incidents”'7 (an average of 666 per year) on pipelines across the
United States.!® In that time, Michigan has seen an average of approximately 20

incidents per year.19

17 An “incident” is defined by PHMSA as a pipeline occurrence resulting in any of
the following: a fatality or injury requiring in-patient hospitalization; $50,000
(1984 dollars) or more in total costs; highly volatile liquid releases of 5 barrels or
more or other liquid releases of 50 barrels or more; liquid releases resulting in an
unintentional fire or explosion. See PHMSA, Pipeline Incident Flagged Files;
https://www.phmsa.dot.gov/data-and-statistics/pipeline/pipeline-incident-fla
files.

18 See PHMSA Pipeline Incidents (1999-2018).

19 See PHMSA Pipeline Incidents: Michigan (1999-2018).
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49.  Between 2006 and 2018, Enbridge reported 126 pipeline “incidents.”20
Most notably, in July 2010, Enbridge’s Line 6B ruptured aﬁd for hours continued to
pump crude oil into Talmadge Creek, a tributary of the Kalamazoo River, near
Marshall, Michigan. The resulting damage to the lands, waters, wildlife, and other
resources of that watershed were extensive, requiring years of clean-up efforts. The
National Transportation Safety Board (NTSB) has identified the Marshall spill as
“the single most expensive on-shore spill in US history.”2! In examining the causes
of the Line 6B spill, the NTSB determined that Enbridge “staff failed to recognize
that the pipeline had ruptured until notified by an outside caller more than 17
hours later.” It concluded “that the Line 6B segment ruptured under normal
operating pressure due to corrosion fatigue cracks” and that “[t]he rupture and

prolonged release were made possible by pervasive organizational failures at

Enbridge[.]"22

20 See PHMSA, Pipeline Incident Flagged Files; https://'www.phmsa.dot.gov/data-
and-statistics/pipeline/pipeline-incident-flagged-files. Another recent compilation of
federal data indicates that “the U.S. portion of the pipeline network owned by
Enbridge and its joint ventures and subsidiaries suffered 307 hazardous liquids
incidents from 2002 to August 2018 — around one spill every 20 days on average.”
Greenpeace Reports, Dangerous Pipelines: Enbridge’s History of Spills Threatens
Minnesota Waters, at 6 (Nov. 2018); https://www.greenpeace.orglfusa/wp-
content/uploads/2018/11/Greenpeace-Report-Dangerous-Pipelines.pdf.

21 See NTSB News Release, Pipeline Rupture and Oil Spill Accident Caused by
Organizational Failures and Weak Regulations (July 10, 2012);
hitps:/www.ntsb.gov/news/press-releases/Pages/PR20120710.aspx.

22 NTSB, Accident Report: Enbridge Incorporated Hazardous Liquid Pipeline
Rupture and Release, Marshall Michigan, July 25, 2010 (NTSB Line 6B Report), at
xiit, 84, 121;
https://www.ntsh.gov/investigations/AccidentReports/Reports/PAR1201.pdf.
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50. While the design of the Straits Pipelines differs from that of Line 6B,
and Enbridge has attested to improvements in its safety culture and pipeline
integrity protocols since the Marshall spill, significant issues persist. Enbridge has
reported 72 pipeline incidents since 2010.28 And, for example, in recent months, |
explosions have at least twice occurred on Enbridge natural gas pipelines. In
October 2018, an Enbridge natural gas pipeline exploded near Prince George,
British Columbia, iﬁ close proximity to a First Nation village.2¢ In January 2019,
another Enbridge pipeline in Ohio failed with the resulting “fireball” visible from 15
miles away.?5 Apparently, in each instance Enbridge’s pipeline inspection
technplogy and improved safety culture did not predict, much less prevent these
failures.

51.  As a part of its analysis of various potential threats to the integrity of
the Straits Pipelines, Dynamic Risk sought to identify what it classified as the
“Principal Threats,” i.e., “Threats for which an evaluation of susceptibility

attributes indicates a significant vulnerability, and that have the potential to

23 PHMSA, Operator Information, Enbridge Energy;
https://primis.phmsa.dot.gov/comm/reports/operator/OperatorIM opid 11169 html?
nocache=1967# OuterPanel tab_2.

24 Global News, Enbridge natural gas pipeline explodes near Prince George, Oct. 10,
2018; https://globalnews ca/video/4531983/enbridge-natural-gas-pipeline-explodes-
near-prince-george.

# CBC News, Enbridge pipeline explosion sends fireball into Ohio sky, Jan. 22,
2019; https://www.cbc.ca/news/canada/calgarv/enbridge-ohio-piveline-explosion-
1.4987897,
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provide the most significant contributions to overall failure probability.”?¢ The
threats considered included “incorrect operations,” which were described as follows:

The threats to transmission pipeline integrity from incorrect operations
include, but are not necessarily limited to accidental over-pressurization,
exercising inadequate or improper corrosion control measures, and
improperly maintaining, repairing, or calibrating piping, fittings, or
equipment.27

52.  Dynamic Risk concluded that notwithstanding the various operational
and procedural changes that Enbridge adopted after the Line 6B failure, “incorrect
operations” remain a Principal Threat for the Straits Pipelines:

. .. [S]ince the Marshall incident in 2010, Enbridge has undertaken a review
and upgrade of the management systems by which it controls its pipeline
operations. Despite this, numerous pipeline investigation analyses have
shown that regardless of the direct cause, some element of incorrect
operations, such as procedural, process, implementation or training factors
Invariably plays a role in the root causes of pipeline failure. Furthermore, it
is often impossible to foresee in advance what sequence of events and
breakdown in management systems and operating practices might lead to
failure. For this reason, failures that are related to incorrect operations
cannot be discounted, and are considered a Principal Threat.28

53.  In sum, continued operation of the Straits Pipelines presents

significant, inherent risks of releases of hazardous substances into the environment.

26 Dynamic Risk Report, p 98 (emphasis added).
271d.,p 124.
28 Id., p 134,
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3. An Oil Spill at the Straits Risks Catastrophic
Environmental and Economie Consequences, including Severe
Impairment of Public Trust Rights.

54.  As noted above, Independent Risk Analysis for the Straits Pipelines
(Michigan Technological University (September 2018)), is a report commissioned by
the State and carried out by a multi-disciplinary team of experts (Michigan Tech
Report).

55.  The Report analyzed the consequences of a “worst case” spill of oil from
the Straits Pipelines under various seasonal and other conditions, taking into
account the wide range of resources and activities that would likely be affected by
such a spill.

56.  Among other things, water currents in the Straits are unusually
strong, complex, and variable:

Water currents in the Straits of Mackinac can reach up to 1 [meter per

second] and can also reverse direction every 2-3 days flowing either easterly

into Lake Huron or westerly towards Lake Michigan. . .. Flow volumes
through the Straits can reach 80,000 [cubic meters per second] and thus play
essential roles in navigation and shipping in this region, the transport of
nutrients, sediments and contaminants between Lakes Michigan and Huron,
and also the ecology and biodiversity of this region.29

57. Consequently, oil spilled into the Straits could be transported into

either Lake, and depending upon the season and weather conditions, impact up to

hundreds of miles of Great Lakes shoreline,30

23 Michigan Tech Report, p 56.
30 Id., pp 68-69.
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58.  Crude o1l contains toxic compounds that would cause both short- and
long-term harm to biota, habitat, and ecological food webs.3! Numerous species of
fish, especially in their early life stages, as well as their spawning habitats and
their supporting food chains are also at risk from an o0il spill.32 Viewed as a whole,
the ecological impacts would be both widespread and persistent.33

59.  And “[b]Jecause of the unique and complex environment of the Great
Lakes and Straits area .. .,” it is uncertain how effectively and at what cost the
affected resources could be restored.34

60. The Michigan Tech Report also estimated several forms of natural
resources and other economic damages that would likely result from a worst-case oil
spill from the Straits Pipelines.?5 Among other findings, the Report estimated large
damages to recreational fishing, recreational boating, commercial fishing, and
commercial navigation, all activities within the core rights subject to the public
trust.

61.  Finally, the Report estimated that the total of all cleanup costs and

economic damages that it was able to measure would be $1.878 billion, but that

figure was necessarily incomplete.3” A different report conducted by researchers at

811d., pp 166-168, 176, 181-185.
32 Id., pp 192-199.

33 Id., pp 213-214.

34 Id., pp 261-264.

35 Id., pp 271-273.

36 Id., pp 285-294.

37 Id., p ES-31.
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Michigan State University, using different assumptions and methods, estimated the
damages from a si)ill from the Straits Pipelines at $5.6 billion.38

62. In any event, regardless of the precise details of these estimates, it is
now apparent that the continued operation of the Straits Pipelines presents a
substantial, inherent risk of an oil spill and that such a spill would have grave
ecological and economic consequences, 1mpairing public rights in the Great'Lakes
and its resources. Given the magnitude of the threatened harm, continuation of oil
transport through the Straits Pipelines is fundamentally unreasonable and
inconsistent with the State’s perpetual duty to protect the inalienable public trust.

63.  An actual controversy exists between the Parties as to whether (a) the
1953 Easement was void from its inception in the absence of the due findings
required under the public trust doctrine; and (b) Enbridge’s continued operation of
the Straits Pipelines violates the public trust and is therefore unlawful.

COUNT II
Public Nuisance

64. Paragraphs 1 through 63 above are re-alleged and incorporated by
reference.

65. At common law, including the common law of Michigan, a condition,

action, or failure to act that unreasonably interferes with a right common to the

38 Nathan Brugnone and Robert B. Richardson, Mich. State Univ. Dep’t of Cmty.
Sustainability, Oil Spill Economics: Estimates of the Damages of an Oil Spill in the
Straits of Mackinac in Michigan. https://flowforwater.org/wp-
content/uploads/2018/05/FLOW Report Line-5 Final-release-1.pdf.
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general public is a public nuisance. A condition, action, or failure to act is
unreasonable when 1t 1s of a continuing nature and the actor knows it has a
significant effect upon the public right.3® The attorney general may bring an action
for injunctive relief to prevent or abate such a public nuisance.

66. The waters and aquatic resources of Lakes Huron and Michigan within
Michigan’s boundaries are held in trust for the benefit of the people of the State of
Michigan. The public rights in those waters and resources include, but are not
limited to, fishing, boating, commercial navigation, and recreation.

67. By continuing to transport oil through the Straits Pipelines that lie
exposed in the waters of the Great Lakes where multiple shipping lanes converge,
despite the recently demonstrated risks of anchor strikes, the inherent risks of
pipeline operations, and the foreseeable consequences of an o0il spill at the Straits,
Enbridge has created a continuing, unreasonable risk of catastrophic harm to public
rights. As such, Enbridge is maintaining a public nuisance.

COUNT II1
Michigan Environmental Protection Act

68.  Paragraphs 1 through 67 above are re-alleged and incorporated by
reference.

69. Part 17 (Michigan Environmental Protection Act) of the Natural
Resources and Environmental Protection Act, 1994 PA 451, provides:

The attorney general or any person may maintain an action
in the circuit court having jurisdiction where the alleged viclation

39 Restatement (Second) of Torts § 821B (1979).
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| occurred or is likely to occur for declaratory and equitable relief

against any person for the protection of the air, water, and other

natural resources and the public trust in those resources from

pollution, impairment, or destruction. MCL 324.1701(1).

70.  As set forth above, Enbridge’s conduct — continuing to transport oil
though the Straits Pipelines in the face of substantial risks of grave environmental
harm — is likely to cause pollution, impairment, or destruction of the water and
other natural resources of the Great Lakes and the public trust in those resources.

RELIEF REQUESTED

For the reasons stated in this complaint, the Plaintiff requests that this
Court grant the following relief:

A. A declaratory judgment that in the absence of the due findings
required under the public trust doctrine, the 1953 Easement was void from its
inception, and that Enbridge has no further right to maintain and operate the
Straits Pipelines under its terms;

B. A declaratory judgment that under the present circumstances, the
1953 Easement violates the public trust and should be revoked, and that Enbridge
has no further right to maintain and operate the Straits Pipelines under its terms:

C. A declaratory judgment that Enbridge’s continued operation of the
Straits Pipelines is a public nuisance subject to abatement;

D. A declaratory judgment that Enbridge’s continued operation of the
Straits Pipelines is likely to cause pollution, impairment, or destruction of water

and other natural resources and the public trust therein and thereby violates the

Michigan Environmental Protection Act;
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E. A permanent injunction requiring Enbridge to (1) cease operation of
the Straits Pipelines as soon as possible after a reasonable notice period to allow
orderly adjustments by affected parties; and (2) permanently decommission the
Straits Pipelines in accordance with applicable law and plans approved by the State
of Michigan; and

F. Any other relief that the Court finds just and reasonable.

Respectfully submitted,

Dana Nessel
Attorney General

I el 007 B

S. Peter Manning (P45719)
Division Chief

Robert P. Reichel (P31878)
First Assistant

Daniel P. Bock (P71246)
Charles A. Cavanagh (P79171)
Assistant Attorneys General
Environment, Natural Resources, and
Agriculture Division
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Attorneys for Plaintaff
BockD@michigan.gov
CavanaghC2@michigan.gov

Dated: June 27, 2019

LF: Enbridge Energy, LP (SOM v)#2019-0253664-B-L /Complaint 2019-6-27

28



Exhibit 1



STRAITS OF MACKIRAC PIFY IINE BDASEMENT
CONSERVATION COMMISRION CF THE STATE OF MICRIGAN
T0

LAKEHEAD PIPE LINE OOMPARY, INC.

THIS EASEMENT, execubed thisg twenty-third day of April, 4. D. 1953, by
the State of Michigan by $he Conservation Commission, by Wayland Osgood, Deputy
Director, acting under and pursuent to a resolmbtion sfopted by the Gonservation
Commission at its meeting held on February 13, 1953, and by virtue of the author
ity conferred by Ach No. 10, P+ A. 1953, hereinefter referred to as Grantor, to
Lekehead Pipe Line Oompany, Inc., a Delaware corporetion, of 510 22ad Avenue

Hagh, Superior, Wisconsin, hersinafter referred to as Granbee,

WILEBRSSZELEH

WHFREAS, applicatien has been mede by Grantes for an easement aubhor-
lzing 1t bto construmct, lmy and malnbeln pipe lines over, through, upder and
upon certain lake bottom lends belonging to the Stete of Michigen, and undar
the jurisdiction of the Department of Conservation, loceted in the Biraits of
Meckinae, Wichigan, for the purpose of trensporting petroleum and other pro-

ducis; and

VHEREAS, the Conservation Commisslon is of the opinloan that the pro-
posed plpe line system will be of benefit to all of the peopls of the State

of Michlgen and in furtherance of the publie welfars; =md

WHEREAS, the Conservation Dommission duly conmsidered the applica-
tion of Grantee and at 1%s meeting held on the 13th dey of FPebruary, 3. D.

1953, approved the conveyance of an easement,

i




¥ow, THEERFORE, for end in consideration of the zum of Tweo
Thousend Four Hundred Fifty Dollare ($2,450.00), the receipt of which id
hereby scksowledged, and for and in consideration of the undertakings of
Grantee and subjest to the terms end conditions set forth herein, Granbor
hereby conveys ani quit cla‘ims, without werranfy express or implied, tc
Grantee an emsemend to construct, 18y. maintain, use and operate two {2)
pipe lines, one t0 be located vithin emch of the two parcels of bottom lands

hereinafter described, end each bo consist of twenty inch (20%) 0 D pips,

together with anchoys and other necessary appurbensnces and fixtures, for

the purpose of iransporting any meteriz)l or substance which can be conveyed
through a pipe line, over, through, under and wpon the portion of the bottom
lands of the Biralts of Mackinmc in the State of Michigan, together with the

right to enter upon sajd bottom' lands, described as followa:

A11 bottom lands of the Straits of Mackinse, in the State
of Michigen, lying within an area of fifty (50) feet on
each side of the following two center linest

(1) Zasterly Qenter Line: Begimming at a point on the
rortherly shore line of the Straits of Mackinec on a
bearing of South twenty-four degrees, no minutes and Hthirty-
‘six seconds Bagt (§ 24° 00! 36" E) and distant one thousand
soven hundred and iwelve ond elght-tenthe fest (1,712.81)
from Uniited States Lake Survey Triepgulation Station "Green'
{United States Leke Survey. Latitude 45° 50! 00%, Longitude
8 41 584}, gaid point of beginning being the indersection
of the center lins of & twenty inch (20") pipe line and the
#sald northerly shore line; thence, on a hearing of South
fourteen degrees thirty-seven minubes and fourteen seconds
West (§ 14 37! 14 §) a disbance of nineteen thovsand one
hundred shd forty-six emd no tenths feet (19,146.0!') to a
point on the southerly shore line of the Straits of Mackinsc
which point is the intersection of the sald center line of .
the twenty inch {20") pipe line and the said southerly
shore line; ard is digtent seven hunired snd seventy-four
and seven tenths feet (?74.7') 2nd on a bearing of South
thirty-six degrees, sightesn mimuztes and forty-five seconds
West {8 36° 18! 450 ) from United Statea Lake Survey Tri-
engplation Station "4. Mackinac West Base" (United States

2




Leke Survey, Latitude 45° 47! 14¥, Tongitude 84°
L 221y,

{2) Mesterly Cemter Line: Beginning at = point on the
norbherly shore 1ine of the Straits of Mackinoe on a
bearing of South forhy-nine degrees, twenty-five minubtes
and forty-seven ssconds Oeat (8 A9° 25' 49" B) and dis-
tant two thousand six hundred and thirty-four and ning
tenths feet (2,634,9!) from United States Triangmlstion
Statlion "Green" (United States Lake Survey, Latitude

h5® 50t 00", Longitude 84° Lkt 5B%) meid point of be-
ginning being the intersection of the center lins of a
twenty inch (20") pipe line and the sald northerly shore
line; thence on a btearing of South fourteen degrees,
thirty-seven minutes and fourteen seconds West (§ 14
37 14 W), a distance of nineteen thousand four lmpdred
and sixty-five and no tenths fest (19,465.07) to = point
on the southerly shore 1line of the Straite of Mackinac
which point ig the intersection of the eaid cenber line
of %he twenty inch {20") pipe line and the said southerly
shore 1ine and is distant one thousand no hundred and
thirty-six and four tenths feet (1,096.4') on a bearing
of Soubh sixzby-three degrees, twenty minmtes and fifty-
four seconds Hast (8§ 63° 20' 54% B) from United States
Leke Burvey Triangulstion Statlon *4, Mackinec West
Bage' (United States Lake Survey, Lotitude &5 471 140,
Tonglbude B4 h6Y 221),

]

TO HAVE AND TQ EOLD the said esgement unto said Grantes, ita

succesgors and aspigns. subject to the terms end condivions herein set

forth, until terminabted as hereinafter provided.

Thig eagsement is zremfed subject %o the followh;g terms and

condltions:

A. Grsntee in 1ts exercise of rights under this easemant,
ineluding its designing, construeting, testing, operating,
mainteining, apd, in t?xe event of the termination of this
eagement, ita abanfoning of gald pipe lines, shall follow
the usual, necessary and proper procedures for the 'ba_rpa of
operabion involved, and ab a:.l.lztimes shali‘ exerclee the due

care of a ressonsbly prudent person for the sefety and welfars




of all persens and of all public and private property,
shall comply wit X a1l laws of the State of Michigen and

of the Federsl G@‘emem, ynless Grentee shall be con-
testing the same in good faith by sppropriate proceedings,
and, in addlition, Grantee shall comply with the following
minimem specifications, conditlons and requirements, unless

compliance therewith is waived or the specifications ar

tonditions modified in writing by Granter:

(1) A11 pipe line lald in water up %o fifty
{50} feet in depth shall be laid in e ditch
with not less then fifteer (15) feet of cover.
Tha cover shall taper off to gero (0) feel at
an approximete depth of sixty-five (65) feet,
Showld 1t be discovered bhat the bobbom meterial
is bard rock, the ditch mey be of lesser depth,
tut #t11) dsep enowgh te protect the pipe lines

agpinst ice and anchor damage.

(2) Mindmun testing specifications of the tweaby
inch (20") OD pipe lines shall be not less than

the following!

Shop Tegtm-—r———1,700 pounds per sguare inch gauge
Agsembly Teft—-——-1,500 povnds per square inch geuge

Installation Test--1,200 pounds per sguate inch gauge
Operating Pressure- 600, pounds per square inch geuge

(3) 411 welded Joints shell be tested by X-Ray.

b




{#) The minimum curvaturs of any section of
pipe shall be no less then twe thousand and

fifty (2,050) feet raaiu_s.

{3) Automatic gas-operated gimi—off velves
phgll be instzlled and maintained on the nerth

end of each line.

[}

() Automatiec check valves thall ba installed

enf, maintainéd on the south .eml of each 1line.

{?7) The empty pipe sball heve = negative buoyency

of thirty (30) or more pounds per linear foot.

{8) Oathodlc protection shell be inatalled to

prevent debterloration of pipe.

(9) A1l pipe shall be protected by asphalt primer
coat, Dy imner wrep and ouber wrap composed of
glaga fiber fabric meterial and one ineh by foor

inch (1" x A') slats, prior to instellation.

(10) The meximum span or length of pipe unsupporbed

shell not excesd seventy-five (75) feet.

(11) The pipe weight shall not be less than one

mmndred slxby (160) pounds per linear foob.

{12)- The maximum p.ar'bon content of the stesl, from
which the pipe is menufactured, sheTl mot be in

excess of +247 per cent.
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{13) In loocatlons whers £ill is used, the top-of the

£i11 shall Do no less tham £ifty (50) feet wide.

{14} In respect to other specifieations, the line
shall be constructed in conformence With the deballed
plans and specifiecations heretofore filed by Granbes
with lands Division, Depertment of Conservabion of

the State of Mlchizan.

Grentee shall glve timeély notlcs teo the Granbor in writing:

{1) Of the time and place for the commencement of
constructlon over, throﬁgh. under or upon the bottom
lands covered by this ¢asement, said notice o be

given st least five (5) days in advance fhereof:

{2) 0f complimmce with any and all requirements of
the United States Gosst Guard for marking the lecation

N !
of sald pipe llnes;

(3) Of the filling of said pipe lines with oil ox

any other substance being transported commerially;

{%) - Of sny breeks or leaks discovered by Brentes in
said pipe lines, seid notice ie be given by telephons
promptly upon discovery and thereafter confirmed by

reglstered meil;




{5) 0Of the completion of any repairs of said
pipe lines, apd time of bHesting thereof, sald
mt.icé to be glven in sufficient tims to per-
mit Grantor's ewthorized reprasentatives to be
present st the inspection and testing of the

pipe lines after said repeirs; and

{6) 0f any plam or intention of Grantee to
abandon said pipe lines, said notice o ba
given at lesst sixty (60) days prior fo commence-

ment of abandonment cperations.

The easement hereln conveyed mey be terminated by

Brantor:

(1) 1f, after being notified in writing by
Grantor of eny epecified bremch of the terms

and conditions of this easement, Grantes shall

fail o correct seid breach within ninety (90)

deyss or, having commenced remedilal zchtion within
such ninety.(90) dey perlod, -such later time as

it is reasonably possible for the Grantee o cor-
Tect sald breach by eppropriete sction and the
exercise of dus dilizence in the correction thereef:

or




(2) If Grentes falls to start conabruction of
the pipe lines authorizel herein within two years

from date of execution of this instfr\ment; or

(3) 1f Greatee fails for any consecubive thres
year period %o meke substantisl use of said plpe
lines commercially and alse fails to maintain said
pipe lines; during eeid period in such condition as
to be avallebls to commercisl usa within thirty

(30) days.

D. Constructlon of the pipe linss contemplated by thisg
instrument shall not be commepced until all necessary aunthori-
zation and assent of the Corps of Hnglneers, United States
Army, so far as concerns the public rights of navigation,

shall have been obtalned.

B. In the'evont of any relocation, replacement, major repair,
or abandunmen'el of either of ¥he pipe lines authorized by this
easement, Grentee shall obtain Grantor's writben approval of
procedures, methoa.s; znd n{atarials %o be followed or used prior

to commencement thereof.

F. The naximmn operating pi‘essur.e of either of said pipe lines
shall not exesed six bundred {600) pounds per sguare inch

Eangea,

-8~



If thers 18 a bresk or leak or an apperent brask or
leak in elther of seid pipe lines, or if Grantor notifies
Grenbes that it bas good and pufficient evidence that
there 15' or may be :; break or leak therein, Granteé shall
immediately end completely shut devm the pipe 1ine involved
and seid pipe line ahall not bs placed in operation until
Grsntes hag c;ona.{xcted a shut-in two (2) hour pressurs test
of eix hundred (600) pounds per squere inch geuge showing
that no substance is esemping from a break or leak in said

pipe line.

G If oll or obther substance escepes from = break or lesk in
the said plpe lines, Grantes shall 1mmediately bake all usual,
necsssary and proper measures to eliminate any oil or other

substance which mey escspe.

Hs» In the event the magement hereln cunyveyed is 4erminated
with respest o slther or bobh of gald pipe 1lines, or if any
pert or portlon of & pipe line ig sbendoned, Brantes shall
tekke all of the ulsnal. ‘pecessuly and proper ebenderment pro-
cefures as required and mpproved by Grantor, Sald abanden-
ment operabions shall be camplsted to the satisfaction of
Grantor within ome year after any abandonment of any part

ar portion of a pipe lins; or in event of termination of this
easement, within one year thereafter. After the expiration

of one year follewlng the termination of this easement, Grantee




shall at the opfion of Grantor quit claim to the State of Michigan
all of i%s right, $itle and interest in or to eny pipe line, &ppurte-
nances or fixtures remaining ogver, through, wnder or upon the botiom
lands coversd by‘this easement , A'bmadonmen:h procedures ag used
herein inoliude 21l operations that msy be reasonably necessary to

protect 1life and property from subsequent injury.

I.; Grantee shall permit Grantor to inspect ab :cea.soné.hle tinmes
end places 1ts records of oil or any other substance being trans-
ported in seld pipe lines and shall, on reguest, submit 4o
Gravtor inspestien reports coverinz the sutpmatic ghut—off and
chock valves and mebering stetions used in commection with the

Straits of Mackinmc crossing.

J. (1) Grentee shall indemnify and hold harmless the State of

Michigen from sll dsmage or losses cmuted &o property (including
property belonging to or held im trust by the State of Wichigan),
K or pereons due to or arising oub of the operations or actiond of

Grantee, its employees, -servants and agenbs hersunder. Grantee

shell place in sffect prior to the construction of the plpe lines
anthorized by this eagsement and shell maintain in full force and
effect during the 1ife of this easement, snd until Grantor hes ' ‘

! approved completion of abendonment operstions, a Comprehensive

Bodily Injury spd Property Damage Liebility policy, bond or surety,

in form and su‘bstapce acceptable Yo Grantor in the sum of at leoash

One Million Dollavs ($1;000,000,00), covering the lisbility herein -

Al

imposed upon Grembes.

~10=




(2) Orantee; prior $o cormencirg construction of
the pipe lines auhorized by thie sasement, ghel)
provide the State of Michigen with & surety bond

in the penal sum lof Ons Hundred Thousand Dollars
{$100,000,00) in form and substance acceptable to
Grentor, and surety or euretles spproved by Grantor,
to well, truly and falthfully perform the berme,
conditions and reguirements of this easement, Baid
bond shall be waintained in ful)l force and effect
during the life of this eagement and unt:ll‘ Grentor
has approved compleblon of Grantee’s abandonment
operablons. Said bond shell not be redused in smousnt

except With the written congent of Grentor.

X, Grentee shell within sixty (60) days thereafter notify '

Grantor in writing of any =mssignwent of this easement.

L. The terms and conditions of this easement shell be bind-

ing upon and imire to the benefit of the respective successors

End apsigne of Grentor and Grantes.

M. A311 rights not specificelly conveyed hereln are reserved
to the State of Michigan.

-11-




¥. Grentee shell not improvise, consbruch or msintain
ship-to-ghore ar ship-to-pipe line loading or unloading
faciliti:-;s over, through, under or upon any ‘of the bottom
lands herein described.for the purpese of removing material

from or injecting meterial into seid pipe 1ines.

0. Grantor shall have the right at 211 reasonable timag
and places bo ingpect the pipe lines, appurbenances and

Tixtures suthorized by thlis essement.

P. It shall not be & breach of the terms and conditions

of this easement if for operabing ar maintensnce reasong

“

Grantee ghall make use of only one of said pipe lines at

& tlme.

Q. VWhere provision is mede herein that Grantee shall obtaln
the authorization, approval or congent of Grawbor, Grentor

agrees that it will not unresgonabdly withhold the seme,

IN WITNESS WHEREOF, the Stete of Mickigan by the Conservation

Commisslon, by Wayland Dagood. Deputy Director, sctizg pursaant to aubhority

specifically conferred upon him, has censed this instrument 0 be exscubed

this twenbty-third day of April, A.D. 1953.

Silgned, Sesled and Deliverecd. STATE OF MICHIGAN

in the Pregence of: BY THE CONSERVATION COMMISSION
[s/ Jene Bower By_ /s{ Wayland Qsgood

Jane Bower Weyland Osgood, Depuby Director,

Hlizabeth Soule

pursuant to resolutiong of the

Conservation Commigsion dated
abeth B February 13, 1957 and July 10,
N 1951
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STATE OF MICHIGAN )
BS. i
OOUNTY OF INGHAM ) [

On this twenty-third day of April, 4.D. 1953, hefore me, a
Notary Public, in and for said county, personslly appeared Wayland Osgood,
Deputy Director, known by me to be the person vho executed the within
ingtrument and who, telng duly sworz;., deposes and seys that he 1g the duly
appolnted deputy director of the Conserveilon Compission and that he
executed the within easement vnder authority sPecif:lcally conferred upon
him by law and by the Conservabion Gammisailon at its meetings held oz
February 13, 1953 and July 10, 1951, angd who acknowladged the sems tol‘ba‘
hiz free act and deef and the free act and deel of the State of Michigen

by the Conservation Commission, in whose behalf he acts,

. /8] 6. R. HBumphrys |
G. R, Bumphrys, ¥etary Publie, Inghem Counby, Michigan
My Commission expives Septembsr 20, 1954

Exsmined and approved 1/23/53
as to legal form and effect:

/s/ BR. Glen Dunn
Assistant Attorney General




