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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES

Pursuant to D.C. Circuit Rule 28(a)(1), Petitioners Westmoreland Mining
Holdings LL.C and The North American Coal Corporation (“Coal Petitioners”)
certify as follows:

A. Parties, Intervenors, and Amici

1.  Petitioners
Petitioner in No. 19-1176 1s Westmoreland Mining Holdings LLC.
Petitioner in No. 19-1179 1s The North American Coal Corporation.

2. Respondents

Respondents in Nos. 19-1176 and 19-1179 are the United States
Environmental Protection Agency and Andrew Wheeler, Administrator,
United States Environmental Protection Agency.

3. Intervenors

Intervenors in Nos. 19-1176 and 19-1179 are the American Lung
Association, American Public Health Association, Appalachian Mountain
Club, Center for Biological Diversity, Chesapeake Bay Foundation, Inc., City
and County of Denver Colorado, City of Boulder, City of Chicago, City of Los
Angeles, City of New York, City of Philadelphia, City of South Miami, Clean
Air Council, Clean Wisconsin, Commonwealth of Massachusetts,
Commonwealth of Pennsylvania, Commonwealth of Virginia, Conservation
Law Foundation, District of Columbia, Environmental Defense Fund,
Environmental Law and Policy Center, Georgia Power Company, Minnesota

Center for Environmental Advocacy, Natural Resources Defense Council,
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PowerSouth Energy Cooperative, Sierra Club, State of California, State of
Colorado, State of Connecticut, State of Delaware, State of Hawaii, State of
Illinois, State of Maine, State of Maryland, State of Michigan, State of
Minnesota, State of Nevada, State of New Jersey, State of New Mexico, State
of New York, State of North Carolina, State of Oregon, State of Rhode Island,
State of Vermont, and State of Washington.
4.  Amici

The following entities have filed notices of intent to participate as amici in
consolidated case No. 19-1140: National Association of Home Builders of the
United States, Maximilian Auffhammer, Philip Duffy, Kenneth Gillingham,
Lawrence H. Goulder, James Stock, Gernot Wagner, the Union of Concerned
Scientists, Institute for Policy Integrity at New York University School of Law,
National Parks Conservation Association, Coalition to Protect America's
National Parks, Thomas C. Jorling, the American Thoracic Society, the
American Academy of Allergy, Asthma & Immunology, the American College
of Occupational and Environmental Medicine, the National Medical
Association, the American College of Chest Physicians, Todd Aagaard, Blake
Emerson, Daniel Farber, Kathryn Kovacs, Richard Lazarus, Ronald Levin, and
Nina Mendelson.

B. Rulings Under Review

Under review in Nos. 19-1176 and 19-1179 is a final action of the United

States Environmental Protection Agency published in the Federal Register at 84

-
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Fed. Reg. 32520 (July 8, 2019), entitled “Emission Guidelines for Greenhouse
Gas Emissions From Existing Electric Utility Generating Units.”

C. Related Cases

Numerous other Petitioners have filed Petitions for Review seeking to
challenge the same rulemaking at issue in these cases. To Coal Petitioners’
knowledge, all of those Petitions have been consolidated at No. 19-1140.

In addition, Respondent United States Environmental Protection Agency
promulgated a separate regulation for new and modified electric utility
generating units, which is under review in State of North Dakota v. EPA, No. 15-
1381 (D.C. Cir.) (“North Dakota”), and some of the issues coal industry
petitioners raise in this case have also been raised in North Dakota. Proceedings
in North Dakota are currently being held in abeyance, as EPA has proposed major
amendments to the rule at issue in that case. See 83 Fed. Reg. 65424 (Dec. 20,
2018). Because EPA’s proposed amendments to that rule will have no effect on

the regulation challenged here, this case is currently ripe for judicial decision.

— 111 —
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CORPORATE DISCLOSURE STATEMENTS

Coal Petitioners submit the following statements pursuant to Rule 26.1
of the Federal Rules of Appellate Procedure and Circuit Rule 26.1:

The North American Coal Corporation (“NA Coal”) operates surface
coal mines in North Dakota, Texas, Mississippi, Louisiana, and on the Navajo
Nation in New Mexico. NA Coal is a wholly-owned subsidiary of NACCO
Industries, Inc. NA Coal is not publicly held, but NACCO Industries, Inc., its
parent, is a publicly traded corporation that owns more than 10% of the stock of
NA Coal. No other publicly-held corporation owns more than 10% of the stock
of NA Coal.

Westmoreland Mining Holdings LLC (“Westmoreland”) has an
extensive portfolio of coal mining operations in the United States and Canada.
Westmoreland has no parent corporation and no publicly held corporation owns

10% or more of its stock.

—iv—
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JURISDICTIONAL STATEMENT
EPA issued its final rule on July 8, 2019. 84 Fed. Reg. 32520 (“ACE Rule”

or “Rule”). Coal Petitioners timely filed petitions on September 5, 2019. This

Court has jurisdiction under 42 U.S.C. §7607(b)(1).

STATEMENT OF ISSUES

Coal Petitioners seek vacatur of the Rule’s regulation of coal power plants

for two reasons:

(1) EPA has not made the requisite Section 111 endangerment finding;

(2) EPA is already regulating coal power plants under Section 112.

STATUTES AND REGULATIONS
Statutes and regulations are provided in the attached COAL PETITIONERS

STATUTORY ADDENDUM.
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STATEMENT OF THE CASE
A. Regulatory Backdrop

The Clean Air Act separately regulates mobile and stationary sources and
also distinguishes between new, modified, and existing sources. New or
modified stationary sources can be regulated under Section 111(b) if the source
category ‘“causes, or contributes significantly to, air pollution which may
reasonably be anticipated to endanger public health or welfare.” 42 U.S.C.
§7411(b)(1). Existing stationary sources are primarily regulated under Sections
108 and 112. 42 U.S.C. §§ 7408, 7412,

In addition, Section 111(d) allows EPA to require states to regulate certain
emissions from existing stationary sources that are not regulated under Section
112 but would be subject to regulation under Section 111(b) “if such existing
source were a new source.” 42 U.S.C. §7411(d).

B. EPA’s Regulation of Coal Power Plants

This case concerns EPA’s regulation of CO, emissions from coal power
plants. In 2015, EPA promulgated standards of performance for new coal power
plants under Section 111(b), see 80 Fed. Reg. 64510, and, in a rulemaking known
as the Clean Power Plan (“CPP”), required states to regulate existing coal power
plants under Section 111(d), see 80 Fed. Reg. 64662. Numerous challenges to the
CPP were filed but eventually dismissed without a decision after argument
because EPA repealed the CPP when it issued the ACE Rule. See West Virginia
v. EPA, No. 15-1363.
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The ACE Rule remedies several aspects of the CPP that were previously
challenged. See 84 Fed. Reg. 32520. The Rule renews, however, EPA’s assertion
that it has authority to regulate CO emissions from existing coal power plants
under Section 111(d). See id. at 32533. Coal Petitioners filed petitions for review
challenging that assertion of authority in two respects.

1. Endangerment Finding

First, Coal Petitioners challenge EPA’s failure to make the necessary
threshold finding that CO, from coal power plants “causes, or contributes
significantly to, air pollution which may reasonably be anticipated to endanger
public health or welfare.” 42 U.S.C. §7411(b)(1).

Numerous CAA programs require endangerment findings, but Section 111(b)
1s unusual in that it requires a “significant| |’ contribution as a prerequisite to the
implementation of any regulation.! That distinction is important, as EPA has
recognized: For example, in 2009, when it made an endangerment finding for
greenhouse gas emissions from automobiles, EPA acknowledged that “the
global nature of the air pollution problem... means that no single country and
no single source category dominate or are even close to dominating on a global
scale,” 74 Fed. Reg. at 66538, but found that the provision at issue there
“authorized regulatory controls... even if the air pollution problem results from

a wide variety of sources” because, “[ulnlike other CAA provisions... [it] does not

' EPA sometimes distinguishes “endangerment” and “significant contribution”
findings, but this brief uses the term “endangerment finding” to refer to both
aspects of the determination required by Section 111.

_3_
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require ‘significant’ contribution.” Id. at 66506 (citing Section 111) (emphasis
added).

Before regulating coal power plants under Section 111, EPA should have
determined what “significant” means in the context of global atmospheric CO;
concentrations —and whether emissions from a single U.S. source category (i.e.,
industry) can qualify as significant. But EPA did not consider that question. It
sidestepped the issue, declaring that it could proceed based on endangerment
findings made in the 1970s for coal power plant emissions of other pollutants that
have nothing to do with atmospheric CO,. 80 Fed. Reg. at 64529. In
contravention of past agency practice, Congressional intent, and this Court’s
prior interpretation, EPA reasoned that the “plain language” of Section 111 is
“clear that the endangerment finding is made with respect to the source
category” and not “specific pollutants.” Id. at 64529-30.

The ACE Rule 1s premised on this same flawed interpretation of Section 111.
See 84 Fed. Reg. at 32533. However, EPA recently cast doubt on the propriety
of its actions. In a proposed rulemaking addressing methane emissions under
Section 111, see 84 Fed. Reg. 50244, EPA observed its current interpretation of
Section 111 conflicts with its own earlier interpretation of that provision, id. at
50266 (citing 40 Fed. Reg. 53340 (Nov. 17, 1975)), and i1s “potentially
anomalous” insofar as EPA has consistently required endangerment findings on
a pollutant-by-pollutant basis. Id. at 50263. EPA requested comment on whether

M

“Congress ‘almost surely could not have meant’” to allow EPA to regulate

without a pollutant-specific endangerment finding. /d. EPA identified numerous

_4—
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compelling reasons why “section 111 requires the EPA to make a pollutant-
specific [endangerment finding] ... as a prerequisite to regulating.” Id. at 50261.
2. Section 112 Exclusion

In addition, Coal Petitioners challenge EPA’s Rule on the ground that coal
power plants are already regulated under Section 112.

In 2012, EPA promulgated a uniform national emission standard for coal
power plants using Section 112 of the Clean Air Act. See 77 Fed. Reg. 9304; 40
C.F.R. Part 63 Subpart UUUUU. EPA now seeks to require States to regulate
coal power plant emissions under Section 111(d). But Congress prohibits EPA
from using Section 111(d) to regulate pollutants “emitted from a source category
that 1s regulated under section 112.” Pub. L. 101-549, §108(g), 104 Stat. 2399,
2467 (1990); 42 U.S.C. §7411(d).



USCA Case #19-1176  Document #1838666 Filed: 04/17/2020  Page 19 of 99

SUMMARY OF ARGUMENT
The ACE Rule exceeds EPA’s authority in two ways.

First, EPA issued the ACE Rule without making a statutorily-required
endangerment finding. EPA relies on a contorted interpretation of Section 111
under which it can regulate CO; based on an endangerment finding concerning
entirely different substances in power plant emissions. That interpretation
conflicts with the statute’s text and structure and departs from past
interpretations by the agency, Congress, and the courts. EPA’s interpretation
unlawfully eliminates the key limitation on its authority that prohibits the
regulation of emissions from a source category that are not “significant” and—
as a result—EPA failed to consider an important aspect of the problem (and thus
fell short of the standard set by this Court’s precedents). Even EPA has recently
criticized its interpretation.

Second, EPA lacked authority to regulate coal power plant emissions under
Section 111 because EPA already regulates those sources under Section 112.
Once EPA comprehensively regulates an industry under Section 112, EPA itself
1s charged with listing all the pollutants that warrant regulation and issuing
standards under that program. EPA cannot deploy Section 111(d)’s complex
machinery of cooperative federalism when it has already itself assumed full
regulatory authority and responsibility over the industry’s emissions. The Rule

unlawfully violates this common-sense limit on EPA’s authority.
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STANDING

Coal Petitioners have standing because they mine and sell coal, and the Rule
will harm their business by reducing coal use. See COAL PETITIONERS STANDING
ADDENDUM (attached). This “economic injury is sufficiently concrete and
imminent” and “is likely to be redressed by a favorable decision.” Cent. Arizona
Water Conservation Dist. v. EPA, 990 F.2d 1531, 1538 (9th Cir. 1993); CEI v.
NHTSA, 901 F.2d 107, 113 (D.C. Cir. 1990).

STANDARD OF REVIEW

The Court must set aside EPA action that is “arbitrary, capricious, an abuse
of discretion, or otherwise not in accordance with law.” 42 U.S.C.
§7607(d)(9)(A).

ARGUMENT

I. EPA Has Not Made The Endangerment Finding Mandated By Congress
As A Prerequisite To Regulation Under Section 111.

Before EPA can issue a standard of performance—defined as a “standard
for emissions of air pollutants”—EPA must find that the regulated source
“causes, or contributes significantly to, air pollution which may reasonably be
anticipated to endanger public health or welfare.” 42 U.S.C. §7411(a)(1),
(b)(1)(A). EPA has previously suggested that this requirement could impose a
meaningful hurdle in the context of the atmospheric CO, concentrations
associated with climate change, where emissions come from a broad variety of
sources across the globe. Yet EPA did not make any endangerment finding for

CO;emissions from U.S. coal power plants and, as a result, failed to address the
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relevant threshold question, which is whether a single pollutant from a single
U.S. source category (no matter how large) makes a significant contribution to

atmospheric concentrations of CO>.2

A. By Its Plain Terms, Section 111 Requires A Pollutant-Specific
Endangerment Finding.

EPA justified its approach on the premise that finding a threat to public
health from emissions of one pollutant from a source gives the Agency authority
to regulate any substance emitted from the same source. 80 Fed. Reg. at 64529-
30. As EPA itself has now largely acknowledged, this interpretation makes no

sense and cannot be squared with the statute.

1. EPA’s Interpretation Is Contrary To Text.

At a minimum, Section 111 requires a finding that the source category
“significantly” contributes to “air pollution” that endangers health or welfare.
42 U.S.C. §7411(b)(1)(A). And, once that finding is made, the statute authorizes
EPA to issue a standard of performance, defined as a “standard for emissions of

air pollutants.” 42 U.S.C. §7411(a)(1). The plain meaning of this language is that

2 Although EPA first adopted its erroneous interpretation of Section 111 in
its 2015 rulemakings, that interpretation can be reviewed in this proceeding
because the ACE Rule is premised on EPA’s renewed determination that it can
regulate under Section 111 without a pollutant-specific endangerment finding
and therefore “necessarily raises the issue of whether” that interpretation is
valid. Envtl. Def. Fund v. E.P.A., 852 F.2d 1316, 1324-25 (D.C. Cir. 1988); see
also, e.g., Styrene Info. & Research Ctr., Inc. v. Sebelius, 944 F. Supp. 2d 71, 78-79
(D.D.C. 2013); Tripoli Rocketry Ass'n, Inc. v. U.S. Bureau of Alcohol, Tobacco &
Firearms, No. 00-273, 2002 WL 33253171, at *3 (D.D.C. June 24, 2002). Several
commenters raised these issues in proceedings before the agency. See NA Coal
Comment (JA __); TPPF Comment (JA _).
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EPA can regulate “air pollutants” from a source if they significantly contribute
to “air pollution” that endangers health and welfare. If that’s not what Section
111(b) means—and according to EPA it isn’t—then EPA’s regulatory authority
1s absurdly broad; it literally could require companies to spend untold amounts
implementing emission limitations that will have no impact whatsoever on the
air pollution that triggered the regulatory action in the first place.

EPA in effect reads the words “air pollution” out of the statute. In EPA’s
telling, Section 111 “does not provide that an endangerment finding is made as
to specific pollutants.” 80 Fed. Reg. at 64529-30. But EPA cannot possibly
assess whether sources significantly contribute to “air pollution” that endangers
public health or welfare without identifying the “air pollution” at issue, and
certainly EPA cannot establish a meaningful “standard of performance” without
identifying the endangering pollutant. Otherwise, the performance standard will
have no impact on the air pollution or the resulting harm.

There 1s no merit to EPA’s suggestion that, “once a source category is listed,
the CAA does not specify what pollutants should be the subject of standards.”
80 Fed. Reg. at 64530. Section 111 defines a standard of performance as a
“standard for emissions of air pollutants,” 42 U.S.C. §7411(a)(1) (emphasis
added), and the obvious and straightforward interpretation of the statutory
language 1s that the “air pollutants” to be regulated comprise the same “air
pollution” addressed by the endangerment finding. EPA’s contrary
interpretation contorts the text by reading Section 111’s references to “pollution”

and “pollutants” in a vacuum, as if they have no relation to each other, despite
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the fact that they appear in closely-interrelated provisions of a single statutory

section.

2. EPA’s Interpretation Is Contrary To Statutory Structure.

EPA'’s interpretation also conflicts with the CAA’s structure, as it is illogical
for EPA to regulate one pollutant based on an endangerment finding made with
respect to an entirely different pollutant.

The requirement of an endangerment finding is repeated throughout the
CAA, and in each instance the CAA directs EPA to make findings about certain
specific pollutants before regulating those pollutants. See, e.g., 42 U.S.C.
§§ 7408(a)(1), 7415(a), 7521(a)(1), 7545(c)(1), 7571(a)(2). The structure of the
CAA thus requires EPA to make threshold findings about the harms posed by
pollutants before regulating those pollutants. Yet EPA reads Section 111(b) as
an exception to this statutory scheme—under which EPA can regulate a source’s
emissions of oxygen or water vapor, for example, simply because it has made an
endangerment finding pertaining to emissions of lead or nitrogen dioxide.
Nothing suggests Congress intended to create such a nonsensical outlier in
Section 111.

Even EPA recognizes that this interpretation of Section 111 is flawed. 84
Fed. Reg. at 50263. EPA admitted that it “is clear that CAA section 111(b)
requires the EPA, and CAA section 111(d) requires the states, to regulate on a
pollutant-by-pollutant basis,” and, “it seems potentially anomalous not to

require that the EPA make [an endangerment finding] for those pollutants.” Id.
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Moreover, EPA’s interpretation runs up against Utility Air Regulatory Group
v. EPA, 573 U.S. 302, 317 (2014), which holds that the CAA’s use of “air
pollutant” must be given “reasonable, context-appropriate” interpretations to
avoid this kind of absurdity. Utility Air deems it “plain as day that the Act does
not envision an elaborate, burdensome permitting process for major emitters of
steam, oxygen, or other harmless airborne substances,” id., which 1s precisely
what EPA’s interpretation of Section 111 would allow. And Utility Air gives
instructive examples where the CAA has been interpreted to avoid that result:
Where the CAA requires a permit for a source in a nonattainment area ‘“with

bRl

the potential to emit 100 tons per year of ‘any air pollutant,’” the term 1s “limited
to pollutants for which the area is designated nonattainment.” Id. at 317-18. And,
even closer to home, when Section 111(b) authorizes performance standards if

bRl

a source “increases its emission ‘of any air pollutant,’” the term is “limited to air
pollutants for which EPA has promulgated new source performance standards.” 1d.
at 317. Likewise, here, context makes clear that a rule under Section 111(d) must
address the same “air pollutants” that EPA has found endanger public health or

welfare.

3. EPA’s Interpretation Is Contrary To Agency And Court
Interpretations, As Well As Congressional Intent.

EPA’s interpretation also inexplicably breaks with decades of past
interpretations of Section 111. But “reasoned decision making... necessarily
requires the agency to acknowledge and provide an adequate explanation for its

departure from established precedent.” Jicarilla Apache Nation v. Dep’t of Interior,
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613 F.3d 1112, 1119 (D.C. Cir. 2010) (marks omitted). “An agency may not...
depart from a prior policy sub silentio,” as “the requirement that an agency
provide reasoned explanation for its action would ordinarily demand that it
display awareness that it is changing position.” FCC v. Fox Television Stations,
Inc., 556 U.S. 502, 515 (2009). That rule applies here, as EPA fails even to
acknowledge its break with past practice.

First, EPA breaks with its past interpretation of Section 111. Shortly after
Section 111 was adopted, EPA interpreted it to require a pollutant-specific

endangerment finding:

The Administrator first considers potential health and welfare effects of a
designated pollutant in connection with the establishment of standards of
performance for new sources of that pollutant under section 111(b) of the
Act. Before such standards may be established, the Administrator must
find that the pollutant in question ‘‘may contribute significantly to air
pollution which causes or contributes to the endangerment of public
health or welfare’’ [see section 111(b)(1)(A)]. Because this finding is, in
effect, a prerequisite to the same pollutant being identified as a designated
pollutant under section 111(d), all designated pollutants will have been found
to have potential adverse effects on public health, public welfare, or both.

EPA-450/2-77-005 (March 1977) at 2-1; see also 84 Fed. Reg. at 50266 n.77
(citing guidance in accord with this interpretation). EPA recently admitted the
agency “in the past did... require a pollutant-specific” finding. 84 Fed. Reg. at
50266.

EPA'’s subsequent practice is consistent with these early interpretations.
As EPA recently explained, “for the most part, [EPA’s] past practice has been

to list a source category and to propose NSPS for pollutants from the source
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’

category at the same time as, or shortly after the listing,” and, “under those
circumstances, EPA could be considered to have made... endangerment findings
for those pollutants.” 84 Fed. Reg. at 50266. EPA made this explicit in one of
the 1970s-era source category listings EPA relies on for authority here: When
EPA listed stationary gas turbines as a category, it relied on the simultaneous
promulgation of pollutant-specific performance standards for the category as the
“basis for” its endangerment finding. 42 Fed. Reg. 53657; see also 42 Fed. Reg.
53782. That highlights EPA’s error, as EPA cannot possibly be allowed to rely
on a prior endangerment finding that expressly addressed one pollutant to justify
its regulation here of an entirely different pollutant.’

Second, EP A now seeks to break with this Court’s interpretation of Section
111. For instance, National Asphalt Pavement Association, 539 F.2d at 783 (marks
omitted and emphasis added)), states Section 111 “obviously contemplates an
evaluation of whether certain types of air pollution endanger the public health and
whether the source category contributes significantly to that air pollution.” And

Northeast Maryland Waste Disposal Authority v. EPA, 358 F.3d 936, 939 (D.C. Cir.

2004), states Section 111 “requires EPA to develop emission standards generally

3 EPA’s practice of making pollutant-specific endangerment findings when
promulgating standards of performance underpinned some of this Court’s
jurisprudence. In Nat'l Asphalt Pavement Ass'n v. Train, 539 F.2d 775, 785 (D.C.
Cir. 1976), petitioners complained that EPA listed a source category without
notice and comment. But this Court rejected the challenge, explaining that EPA
had “concluded that the asphalt concrete industry was a ‘significant contributor’
of particulate matter air pollution” when it issued the accompanying standard
of performance and that petitioners had the opportunity to comment in that
proceeding. Id.
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for each category of pollutant EPA determines ‘causes, or contributes
significantly to, air pollution which may reasonably be anticipated to endanger

M

public health or welfare.”” This Court’s cases confirm what is clear from the
statutory text.

Third, EPA’s interpretation broke with Congress’s interpretation of
Section 111, as revealed by legislative history. See Pharm. Research & Mfrs. of Am.
v. Thompson, 251 F.3d 219, 225 (D.C. Cir. 2001) (invoking legislative history to
reject agency’s interpretation of statute). When EPA recently reviewed the
legislative history, it found “evidence that Congress, in fact, intended to require
the EPA (or, indeed, understood that the EPA had always been required), in
promulgating a pollutant-specific [performance standard] under CAA section
111, to make a pollutant-specific finding.” 84 Fed. Reg. at 50264-65. The House
Conference Report for the 1977 amendments to the CAA—which overhauled
many of the Act’s endangerment finding provisions—states that an
endangerment finding is required under a variety of provisions, including
Section 111, before EPA can “regulate any air pollutant from those sources, the
emissions of which . . . cause or contribute to air pollution which may reasonably
be anticipated to endanger public health or welfare.” H.R. Rep. No. 95-564 at
183-84 (1977); see also H.R. Rep. No. 94-1175 at 33 (1976).

EPA'’s interpretation of Section 111 must therefore be rejected as contrary
to text, structure, and past interpretations by the agency and this Court, as well
as congressional intent. Moreover, to the extent that EPA argues its

interpretation is entitled to Chevron deference, that argument fails: First, EPA’s
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unexplained departure from past practice means its position receives no
deference at all. See Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2126
(2016). Second, Chevron applies only if a statute 1s ambiguous; this one is not.
See, e.g., Michigan v. EPA, 268 F.3d 1075, 1087 (D.C. Cir. 2001). Third, even
under Chevron, courts do not defer to an interpretation unless it is reasonable.
See, e.g., Aid Ass'n for Lutheransv. U.S. Postal Serv., 321 F.3d 1166, 1178 (D.C. Cir.
2003). EPA’s interpretation that it can regulate one thing because of concerns

over a completely separate thing is unreasonable on its face.

B. EPA Has Never Found U.S. Coal Power Plants Significantly
Contribute To Atmospheric Concentrations Of CQOa.

Having contorted Section 111 in order to avoid having to make an
endangerment finding, EPA unsurprisingly failed to make the required finding.
EPA points to other findings it has made—in this or other proceedings—as
substitutes for that finding. But none of these other findings addresses the
required threshold question whether emissions from U.S. coal power plants
make a “significant” contribution to atmospheric concentrations of CO..

First, EPA justified its regulation of coal power plants by referencing two
endangerment findings in the 1970s with respect to emissions of SOz, NO», and
particulate matter from two different source categories—steam generators and
combustion turbines. See 80 Fed. Reg. at 64530. But, for the reasons discussed
above, EPA cannot rely on endangerment findings made over 40 years ago for

completely different emitted substances to justify its regulation of COs,.
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Second, EPA cannot rely here on its 2009 endangerment finding for
automobiles, as that finding was made under a different statutory standard,
which merely required a finding that the category’s contribution was “more than
de minimis or trivial.” 74 Fed. Reg. at 66542. Indeed, the 2009 determination
specifically relies on the fact that the endangerment finding provision for
automobiles—unlike Section 111—does not require a “significant”
contribution. See id. at 66506, 66538. In doing so, the 2009 determination points
to the possibility that the contribution of a single domestic source category might
not be significant, as the “breadth of countries and sources emitting greenhouse
gases means that no single country and no single source category dominate or
are even close to dominating on a global scale.” Id. The 2009 determination
therefore serves only to highlight the question that EPA was required to answer
here.*

Third, EPA cannot meet this requirement by pointing to the fact that its 2015
new-source rulemaking found a “rational basis” to regulate CO; emissions from
coal power plants. To be sure, EPA did say in a conclusory way that “the same
facts that support our rational basis determination” would support an

endangerment finding if one were required. See 80 Fed. Reg. at 64531. But mere

* The same is true of Massachusetts v. EPA, 549 U.S. 497 (2007). There, the
Supreme Court found that automobile emissions make a “meaningful”
contribution to climate change but noted that “EPA does not believe that any
realistic possibility exists that the relief petitioners seek would mitigate global
climate change.” Id. at 524-25. Here, EPA had to determine whether emissions
are “significant” (as opposed to “meaningful”).
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reference to “facts” is insufficient; EPA does not address what it means to make
a “significant” contribution to atmospheric concentrations of CO,. EPA thus
“entirely failed to consider an important aspect of the problem.” Motor Vehicle
Mfrs. Ass’n V. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983).°

EPA recently outlined the numerous questions that must be answered before
the agency could even begin to assess significance under Section 111, including
(among other things) whether the inquiry should (1) address domestic or global
emissions; (2) involve a “simple percentage criterion” or some other metric; (3)
take into account historical trends and future projections; and (4) proceed
differently for greenhouse gasses than for other pollutants. 84 Fed. Reg. at
50269. EPA’s 2015 rational basis discussion cannot substitute for an
endangerment finding under Section 111 because it does not address these or
any other such questions and ultimately fails to “draw the [significance] line at
all.” North Carolina v. EPA, 531 F.3d 896, 919 (D.C. Cir. 2008).

Rather than reasoning through these issues, EPA broadly declared that,
“under any reasonable threshold or definition, the emissions from [electric
generating units] are a significant contribution.” 80 Fed. Reg. at 64531. That is
not a fait accompli, however, as it is possible to imagine any number of
“reasonable threshold[s] or definition[s]” under which U.S. coal power plants,

by themselves, do not make a “significant” contribution to global emissions. As

> The same analysis applies to EPA’s statement in 2009—proffered without
analysis or explanation—that it “would find that the contribution from
[automobiles] is significant” if such a finding were required. See 74 Fed. Reg. at
66542.
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EPA itself has explained, the “unique, global aspects of the climate change
problem” mean that “emissions of greenhouse gases worldwide are from
numerous sources and countries, with each country and each source category
contributing a relatively small percentage of the total.” 74 Fed. Reg. at 66538.
In 2005, emissions from all fossil-fuel fired domestic electric generating units
accounted for just 6.1% of anthropogenic global greenhouse gas emissions. See
id. at 66539; 80 Fed. Reg. 64689. By 2013 that number had declined to 4.5%. See
cait.wri.org/historical. Any domestic reduction achieved by EPA regulation
could have a negligible effect on the global whole.®

After the CPP, EPA has continued to admit that other large domestic source
categories may not qualify as “significant” on the global scale. In 2016, EPA
made an endangerment finding for greenhouse gas emissions from aircraft and,
in doing so, relied on the fact that the applicable statutory language “contrasts
with other CAA provisions that expressly require ‘significant’ contribution” and
thus “clearly authorize[s] regulatory controls to address air pollution even if the
air pollution problem results from a wide variety of sources.” 81 Fed. Reg.
54422. There is no question that in other circumstances EPA admits

“significance” is a major hurdle.

¢ This global lens is appropriate given EPA’s view that “climate change is a
global problem that results from global greenhouse gas emissions.” 74 Fed. Reg.
at 66543 (emphasis added); see also id. at 66514 (stating that “[g]reenhouse
gasses, once emitted, become well mixed in the atmosphere,” such that
“emissions in other countries can affect the United States”).
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This is more than a procedural objection. To find a “significant
contribution,” EPA would need to interpret “significant” so that it applies to
one of “numerous sources and countries, with each country and each source
category contributing a relatively small percentage of the total.” 74 Fed. Reg. at
66538. It is questionable whether that interpretation—if adopted—would
survive judicial review. But, at a minimum, EPA was required to squarely

address the issues involved to make the statutorily required finding.
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I1. EPA Cannot Use Section 111(d) to Regulate Coal Power Plants Because
EPA Is Already Regulating this Industry Under Section 112.

Congress unambiguously and squarely prohibited use of Section 111(d) to
regulate pollutants “emitted from a source category that is regulated under
section 112.” Pub. L. 101-549, §108(g), 104 Stat. 2399, 2467 (1990); 42 U.S.C.
§7411(d). EPA’s rule improperly flouts a precise statutory proscription without
showing there is any genuine ambiguity or absurdity. Accordingly, the agency
1s not entitled to deference and the rule must be vacated. Chevron, U.S.A., Inc. v.
Natural Res. Def. Council, Inc., 467 U.S. 837, 843 (1984) (agency interpretation is
only relevant if Congress “has not directly addressed the precise question at issue”);
Engine Mfrs. Ass'n v. EPA, 88 F.3d 1075, 1089 (D.C. Cir. 1996) (“[T]o avoid a
literal interpretation” EPA “must show either that, as a matter of historical fact,
Congress did not mean what it appears to have said, or that, as a matter of logic
and statutory structure, it almost surely could not have meant it.”).

A. Congress Expressly Precluded Section 111(d) Regulation of
Sources that Are Subjected to the Section 112 Program.

Congress deliberately enacted the Section 112 source category exclusion in
1990 as part of a comprehensive expansion of EPA’s Section 112 authority.

Before these changes, Section 112 and Section 111(d) covered distinct sets of
pollutants. Section 112 gave the federal government direct regulatory authority
to impose uniform national emission standards only for pollutants that were

extremely hazardous to human health because they “result in an increase in
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mortality or an increase in serious irreversible, or incapacitating reversible,
illness.” 42 U.S.C. §7412(a) (1988). Pollutants outside that category—apart from
so-called “criteria pollutants,” which were separately regulated under Section
108—were separately covered under Section 111(d). 42 U.S.C. §7411(d) (1988).
Section 111(d) as originally enacted excluded both (1) criteria pollutants, and (2)
non-criteria pollutants that were listed for direct federal regulation under Section
112 because they were extremely hazardous. Id.

In 1990, Congress dramatically expanded federal authority under the
Section 112 program to include pollutants that posed less serious health risks, as
well as pollutants that posed risks of adverse environmental effects without
posing any health risks. 42 U.S.C. §§ 7412(a)(7), 7412(b)(1) (requiring EPA to
regulate non-criteria pollutants that pose “a threat of adverse human health
effects... or adverse environmental effects”); see also 42 U.S.C. §7412(a)(7)
(defining “adverse environmental effect”). With this change, Congress added
classes of pollutants that were previously separately covered exclusively by
Section 111(d) to the Section 112 program. By so dramatically increasing EPA’s
authority and responsibilities under Section 112, Congress provided that there
would no longer be any non-criteria pollutants that EPA could not and would
not regulate with Section 112 standards.

In light of the expansion of the scope of Section 112, Congress could have
chosen to eliminate the Section 111(d) program either by removing it from the
statute or simply by leaving in place existing language that prevented EPA from

using Section 111(d) for pollutants covered by the Section 112 program, since
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there was no longer any daylight between the pollutants that each covers.
However, Congress decided that some categories of existing stationary sources,
including power plants and certain smaller sources, might not be regulated by
EPA under Section 112. See 42 U.S.C. §7412(n)(1); 42 U.S.C. §7412(c)(3).
Accordingly, to avoid a potential regulatory gap, Congress decided to remove
language from the pre-1990 version of Section 111(d) that had previously
provided that Section 111(d) would not apply to pollutants subject to regulation
under Section 112.

At the same time, Congress decided to add new language to forbid EPA from
applying Section 111(d) to source categories already subject to comprehensive
emission standards under Section 112. This was a common-sense change
reflecting the expansive nature of EPA’s authority under Section 112. Once EPA
has invoked Section 112 to exercise the full measure of direct federal authority
over a particular industry’s emissions, it makes little sense for EPA to separately
order States to issue tailored, source-specific standards for particular pollutants
under Section 111(d), especially since Congress gave EPA not only the authority
but the obligation to address all non-criteria emissions from sources regulated
under Section 112 that “present, or may present... a threat of adverse human
health effects... or adverse environmental effects.” 42 U.S.C. §7412(b)(1).

There is no plausible argument that Congress made these changes to the
scope of Section 111(d) accidentally or inadvertently. The amendment is found
in a prominent location in a section including several substantive changes to the

Clean Air Act. Specifically, the amendment was located in Section 108 of the
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1990 Amendments, which includes a host of substantive changes under the
heading “Miscellaneous Guidance.” The Section 108(g) amendment even has
its own subheading describing its subject: “Regulation of Existing Sources.”
Pub. L. 101-549, §108(g), 104 Stat. 2399, 2467 (1990). The amendment makes
two changes to Section 111(d): First, the amendment removes the Section 112
pollutant exclusion by striking the text “or 112(b)(1)(A).” Second, the
amendment enacts the new Section 112 source category exclusion by inserting the
text “or emitted from a source category which is regulated under section 112.”
Even without consulting the previous legislation it was apparent the amendment
repealed existing legislative text and enacted new legislative text. And by picking
up the United States Code it was evident the new text prohibits Section 111(d)’s
use for emissions “from a source category which is regulated under section 112.”

The legislative history confirms the deliberate nature of the amendment.
The amendment’s two distinct changes to the scope of Section 111(d) were
originally proposed by the Administration and first passed in the House bill.
H.R. 3030 as Introduced, §108(d); S. 1630 as Passed the House on May 23, 1990,
§108(f). Throughout the legislative process—including during conference—
stylistic adjustments were made to the Section 108(g) amendment, evidencing
awareness and appreciation of the amendment at each step along the way. H.R.
3030 as Introduced, §108(d); S. 1630 as Passed the House on May 23, 1990,
§108(f); Pub. L. 101-549, §108(g), 104 Stat. 2399, 2467 (1990).

When the House and Senate met in conference, Senate conferees agreed to

enact the Administration’s proposed amendment to Section 111(d), which is
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why the provision was then included in legislation that was passed by the House
and Senate and signed by the President. As explained in the Statement of Senate

Managers:

Section 108—Miscellaneous Provisions...
Senate amendment....

House amendment.... [T]lhe House amendment contains provisions...
for amending section 111 of the Clean Air Act relating to new and
existing stationary sources....

Conference agreement. The Senate recedes to the House except... with
respect to the requirement regarding judicial review of reports... and with
respect to transportation planning....

136 Cong. Rec. 36007, 36067 (1990) (emphasis added).” Section 108(g) is the
only provision “amending section 111 of the Clean Air Act relating to... existing
stationary sources” and is described in its subheading as an amendment relating
to “Regulation of Existing Sources.” Thus, the Statement of Senate Managers
specifically acknowledges Section 108 includes the amendment to “section 111...
relating to... existing stationary sources.” There is not a shred of evidence of
Senators opposing the amendment. Nor are there records of Senators discussing

the issues addressed by the Section 108(g) amendment prior to the conference.

"The agreement to the Administration’s amendment to Section 111(d) would
typically be reflected in a conference report, but in this instance the Statement of
Senate Managers was prepared and printed in the Congressional Record because
“[d]ue to time constraints” there was not “a particularly useful statement of
managers” in the conference report. 136 Cong. Rec. 36007, 36065 (Oct. 27,
1990). This Court has found that the Statement is “certainly probative of
congressional intent.” EDF v. EPA, 82 F.3d 451,460 n.11 (D.C. Cir. 1996).
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B. Section 302(a) of the 1990 Amendments Is Nothing But a
Superfluous and Superseded Scrivener’s Amendment.

EPA’s contrary argument is primarily based on Section 302(a) of the 1990
Amendments, but Section 302(a) is a superfluous scrivener’s amendment that
was superseded by Section 108(g) and accordingly had no legal effect.

When changes to Section 112 were originally proposed in a Senate bill they
were accompanied by a succinct conforming amendment updating a Section 112
cross-reference in Section 111(d) by providing “Section 111(d) of the Clean Air
Act is amended by striking ‘112(b)(1)(A)’ and inserting in lieu thereof ‘112(b)’.”
S. 816 as Introduced, §4(c). This simple scrivener’s amendment was never
discussed or highlighted at any time during the entire legislative process, but it
was nonetheless carried along and ultimately included in the 1990 Amendments
in Section 302(a). Pub. L. 101-549, §302(a), 104 Stat. 2399, 2574 (1990). In total,
Section 302 includes four updates to cross references to Section 112, in each case
updating a reference to track changes in Section 112’s revised organization. See
id. §302(d), (f) & (g) (updating “112(c)” in Section 118(b) with “112(i)(4)”,
“112(c)(1)(B)” 1in Section 304(b) with “112(1)(3)(A) or (f)(4)”, and “112(c)” in
Section 307(b)(1) with “112”).

Since Congress separately decided to entirely eliminate the cross-reference
in Section 111(d) to the Section 112 list of pollutants, the continued inclusion of
an innocuous scrivener’s amendment to update the cross reference along with
other similarly innocuous cross-reference updates was nothing more than a

harmless bit of legislative imprecision found in many large and complex bills.
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In this instance and others, a trivial update to text that is elsewhere deleted
simply has nothing to do and therefore has no legal effect. For example,
Congress might repeal an entire section of a statute but also include a
conforming amendment updating a cross reference located in the repealed
section. The typical way that the resulting legislative text is produced is to
execute amendments in the order they are found in the legislation. If the repeal
comes first in order then it is considered to successfully delete the section entirely
and the subsequent update to the cross reference is considered as “failing to
execute” because the text it purports to amend no longer exists. If the cross-
reference update comes first in order then it succeeds in updating the cross
reference and then the repeal succeeds in entirely eliminating the provision
altogether, including the cross reference. In either case, an amendment
purporting to adjust a cross reference does not negate an express intent to strike
a provision altogether.

This 1s precisely how the Office of the Law Revision Counsel—the legislative
agency charged with producing the United State Code—dealt with the
superfluous cross-reference update in Section 302(a) in light of the part of

Section 108(g) that repealed the cross reference:
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Pub. L. 101-549, §302(a), which directed the substitution of “7412(b)” for
“7412(b)(1)(A)”, could not be executed, because of the prior amendment
by Pub. L. 101-549, §108(g)....

42 U.S.C. §7411, Amendments, 1990, Subsec. (d)(1)(A)(1) (2012). This analysis
is consistent with Congress’s legislative drafting manuals and with how
Congress’s Office of the Law Revision Counsel in turn processes serial
amendments to reflect legislative intent in these exact circumstances. UNITED
STATES SENATE, OFFICE OF LEGISLATIVE COUNSEL, LEGISLATIVE DRAFTING
MANUAL §126(d) (1997) (“If, after a first amendment to a provision is made...
the provision is again amended, the assumption is that the earlier (preceding)
amendments have been executed.”); UNITED STATES HOUSE OF
REPRESENTATIVES, OFFICE OF LEGISLATIVE COUNSEL, HOUSE LEGISLATIVE
COUNSEL’S MANUAL ON DRAFTING STYLE §332(d) (1995) (“The assumption is
that the earlier (preceding) amendments have been executed.”); NBCG
Comment 34-35 (JA____— ) (citing dozens of examples of a subsequent
amendment failing to execute because of a prior amendment in the same bill).
The Office’s expert judgment on this issue as reflected in the Code is correct.
The Office is a legislative agency directed by the nonpartisan Law Revision
Counsel appointed by and serving at the pleasure of the Speaker of the House.
2 U.S.C. §285c. The Office is charged with updating the United States Code by
faithfully executing amendments according to Congress’s instructions. 2 U.S.C.
§285b. There is no agency more well-versed and experienced in executing
amendments consistent with legislative intent. Accordingly, Congress has

directed that, in determining the text of federal law, deference must be given to
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the Office’s work by providing that “the Code of Laws of the United States
current at any time shall... establish prima facie the laws of the United States...
in force.” 1 U.S.C. §204. Thus, the Code must be considered to be the
authoritative statement of federal law unless it is plainly inconsistent with the
Statutes at Large or the Office’s determinations are unreasonable. E.g., Stephan
v. United States, 319 U.S. 423, 426 (1943) (inclusion of provision “inconsistent”
with repeal of the provision in the Statutes at Large); U.S. Nat’l Bank of Oregon v.
Indep. Ins. Agents of Am., Inc., 508 U.S. 439 (1993) (omission of provision
unreasonably based on punctuation error in light of “overwhelming evidence
from the structure, language, and subject matter” of the legislation); sece NBCG

Comment 162-165 (JA — ).

By contrast, the history of EPA’s interpretation confirms executive branch
personnel who only occasionally, if ever, deal with executing amendments or
consulting the Statutes at Large are not experts in these matters. EPA’s
interpretation was originally conceived when its personnel mistook an
unofficial, error-laden document prepared by a Congressional Research Service
paralegal as the United States Statutes at Large. EPA then quoted from that
document in the Federal Register and misidentified it as the Statutes at Large.
Compare 69 Fed. Reg. 4652, 4685 (2004), with A LEGISLATIVE HISTORY OF THE
CLEAN AIR ACT AMENDMENTS OF 1990 at 3-411 (Comm. Print 1993)
(reprinting unofficial Congressional Research Service document), and with id. at
43-50 (unofficial rendition of Section 111 containing multiple inaccuracies). As

a result of this mistake, EPA believed “two amendments are reflected in
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parentheses in the Statutes at Large.” 69 Fed. Reg. 4652, 4685 (2004). EPA then
disregarded the United States Code because it “does not contain [a] parenthetical
reference to the Senate amendment in Section 302” that EPA wrongly believed
was included in the Statutes at Large. Id. (emphasis added). Cast adrift in
confusion, EPA tried to “give some effect” to a “parenthetical reference” in the
Statutes at Large which does not exist, and EPA also failed to give appropriate
deference to the Office’s careful and accurate rendition of the text in the Code
and the guidance provided by the Office in the Code’s amendment notes. Id.
As between the Office and EPA, the Office has far more experience in these
matters and a demonstrated institutional capability of faithfully, accurately, and
predictably divining legislative intent in executing amendments. At a minimum,
courts and executive agencies should hesitate to second guess the Office and the
Code, particularly when—as here—the determination of the Office in the Code

makes sense of the statutory scheme.

C. The Source Category Exclusion Does Not Actually “Conflict”
with Section 302(a).

Even if the issue is considered de novo, the purported “conflict” that EPA
relies on is entirely illusory in this specific case. EPA claims it “[r]econciled”
Section 108(g) and Section 302(a) by asserting authority to use Section 111(d)
unless both the pollutant is listed and the source category is regulated under
Section 112. See 80 Fed. Reg. at 64715. But in fact there is no actual conflict to
“reconcile” between Section 108(g)’s enactment of a source category exclusion

and Section 302(a) through this atextual interpretation.

—29_



USCA Case #19-1176  Document #1838666 Filed: 04/17/2020  Page 43 of 99

As explained above, Section 302(a) simply updated a cross reference that
Section 108(g) had already eliminated. The fact that Section 302(a) does not
enact a source category exclusion is not an implied repudiation of an intent to
enact a source category exclusion in Section 108(g). Nor does the superfluous
update to a cross reference have any bearing on the matter of whether Congress
separately intended to enact a source category exclusion, as Congress could
enact a source category exclusion while also either retaining or repealing a
pollutant exclusion. Excluding pollutants and excluding source categories are
different policies and Congress could have chosen to do either, both, or neither.

In the end, the only purportedly unresolved “conflict” between the chambers
is that a bill that first passed the House enacted a source category exclusion while
a bill that first passed the Senate did not have a provision on the subject at all.
But this “conflict” was fully resolved when the Senate agreed in conference to
include a source category exclusion and then voted to approve the bill containing
the provision that expressly enacts the source category exclusion into law.

The issue in this case is therefore unlike the issue raised and discussed in the
context of the Clean Air Mercury Rule which this Court vacated in New Jersey v.
EPA, 517 F.3d 574 (D.C. Cir. 2008). In that situation, EPA sought to regulate a
pollutant that is listed under Section 112(b)—mercury—and the purported
“conflict” was whether Section 302(a) precluded EPA from using Section 111(d)
to regulate pollutants listed under Section 112(b). But Section 302(a) says
nothing about EPA using Section 111(d) to regulate source categories the agency

is supposed to comprehensively regulate under Section 112. Indeed, the only
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arguable ambiguity posed by Section 302(a) exclusively concerns the repeal of a
pollutant exclusion, not the separate enactment of a source category exclusion. In any
event, this Court vacated the Clean Air Mercury Rule after concluding the
power plant source category was not lawfully delisted under Section 112 because
Section 111(d) “cannot be used to regulate sources listed under section 112.” Id.

at 583.

D. Narrowing the Source Category Exclusion Does Not “Give Effect”
to Section 302(a).

EPA'’s argument ultimately boils down to a conclusory and illogical claim
that regulating emissions from industries that are regulated under Section 112
will “give some effect” to Section 302(a). 80 Fed. Reg. at 64714 n.294. Of course,
it is not necessary to “give effect” to a superseded amendment; the amendment
simply fails to execute. Supra Section I1.B. In any event, EPA has never offered
a coherent explanation of how its interpretation “gives effect” to Section 302(a)
because it does not actually do so.

To give effect to the actual text of Section 302(a), one would have to narrow
the scope of Section 111(d) to exclude pollutants listed under Section 112(b). At
best Section 302(a) represents an unrequited attempt to retain a pollutant
exclusion which would have the “effect” of limiting use of Section 111(d) by
effectively foreclosing its use for all pollutants that pose “a threat of adverse
human health effects... or adverse environmental effects” which EPA is required
to list under Section 112(b). 42 U.S.C. §7412(b)(1). But EPA’s interpretation

does not actually exclude any emissions of these pollutants that are not already
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excluded by Section 108(g)’s source category exclusion. Instead, EPA’s
interpretation inexplicably expands Section 111(d) by shrinking the scope of the
source category exclusion to allow regulation of pollutants that have not been
listed under Section 112(b) even though such pollutants are not addressed at all
by the language of Section 302(a) or the purported intent to retain a Section 112
pollutant exclusion. But partially flouting Congress’s manifest intent to preclude
any regulation of Section 112 source categories does nothing to resolve alleged
congressional indecision over the fate of the Section 112 pollutant exclusion.
Rather than explain how its interpretation supposedly “gives some effect”
to Section 302(a), EPA consistently asserts the point without any explanation.
See EPA Brief at 91, West Virginia v. EPA, No. 15-1363 (Apr. 22, 2016); 80 Fed.
Reg. at 64714 n.294; Legal Memorandum for Proposed Carbon Pollution
Emission Guidelines at 26, EPA-HQ-OAR-2013-0602-0419 (June 18, 2014).
At most, EPA has only ever mustered a single sentence in support of its specious
argument: EPA has claimed its interpretation “gives effect to the Senate’s desire
to focus on HAP listed under section 112(b), rather than applying the section
111(d) exclusion to non-HAP emitted from a source category regulated under
section 112, which a literal reading of the House amendment would do.” 70 Fed.
Reg. 15994, 16032 (2005); 69 Fed. Reg. 4652, 4685 (2004); see 80 Fed. Reg. at
64714 n.294 (citing 70 Fed. Reg. at 16029-32). As environmental groups aptly
observed over a decade ago, EPA’s explanation of how narrowing the Section
112 source category exclusion “gives effect” to Section 302(a) is just this “single,

garbled sentence,” and it is really nothing more than a convoluted non sequitur.

—32_—



USCA Case #19-1176  Document #1838666 Filed: 04/17/2020  Page 46 of 99

Reply Brief of Environmental Petitioners at 13, New Jersey v. EPA, 517 F.3d 574
(D.C. Cir. 2008).

E. EPA Cannot Circumvent the Source Category Exclusion.

After litigation revealed the weakness of EPA’s arguments based on
Section 302(a), EPA tried to defend its assertion of authority without resort to the
purported legislative glitch theory. But this belated argument conflicts with
unambiguous legislative text and does not reasonably interpret the statute.

EPA’s alternative atextual interpretation engrafts a limit onto the statute that
1s not there. According to EPA, the exclusion only applies where both the source
category is regulated under Section 112 and the pollutant is listed under Section
112(b). But the statute nowhere says that, and EPA cannot take a restriction it
disagrees with and engraft an evasive limitation on it without impermissibly
exercising the full measure of Legislative Power.

In any event, EPA’s proposed limitation on the exclusion does not even
make sense in the statutory context. Through its atextual interpretation, EPA is
arguing that it can decline to list a pollutant under Section 112(b) so that it can
use Section 111(d) to regulate it instead. But that conflicts with Section 112(b)’s
mandate that EPA’s must list all pollutants with substantial human health or

environmental effects that warrant regulation.®

8 Greenhouse gases do not fit comfortably with certain aspects of Section
112. But this poor fit does not authorize rewriting a provision of another part
of the statute to allow regulation of a pollutant under Section 111(d) that EPA
prefers not to regulate under Section 112 for policy reasons. Rather, the poor
fit would be addressed the same way as in other parts of the CAA, such as
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The illogic of EPA’s argument is illustrated by the fact that EPA recently
received a petition to list greenhouse gases under Section 112, which EPA is
required to process by October, 2020. Petition for Listing and Rulemaking Under
Section 112 of the Clean Air Act to Establish Greenhouse Gases as Hazardous Air
Pollutants (Apr. 3, 2019), available at foodandwaterwatch.org/sites/default/
files/caa_112_ghg_petition.pdf. If EPA finds greenhouse gases do not pose
“a threat of adverse human health effects... or adverse environmental effects,”
there is no compelling reason for EPA to regulate them at all. 42 U.S.C.
§7412(b)(1). But if EPA finds greenhouse gases do pose substantial risks that
warrant regulation, EPA is statutorily required to list them under Section 112(b).
The only way non-criteria pollutants of substantial federal concern would ever
be subject to regulation under Section 111(d) but not Section 112 would be if
EPA fails to comply with the mandatory obligation to list them under Section 112(b).

There is really no reason to torture the statute. As EPA has conceded, NBCG

Comment 29-31 (JA — ), the literal text of the exclusion forecloses use

of Section 111(d) to regulate emissions from sources categories which are
regulated under Section 112. EPA has never shown this is absurd. Rather, EPA

points to an alleged statutory “gap” that does not actually exist.

interpreting the statute not to obligate EPA to regulate solely on the basis of
annual tonnage thresholds that were obviously never intended to apply to
greenhouse gases. Utility Air Regulatory Group v. EPA, 573 U.S. 302, 324 (2014)
(reasonable interpretation must avoid “enormous and transformative
expansion in EPA’s regulatory authority without clear congressional
authorization”).
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EPA worries it cannot regulate non-criteria pollutant emissions from sources
regulated under Section 112 unless and until EPA first lists the pollutants under
Section 112(b). But EPA has never identified any non-criteria pollutant that can
be regulated under Section 111 that EPA 1s not able and required to list under
Section 112(b) since the expansion of Section 112 in 1990 eliminated any
daylight between the two programs. Thus, the purported “gap” i1s in fact
“illusory,” and even if it exists it is not so “large” as to be “demonstrably at odds”
with congressional intent because it would not render “the regulatory scheme”
‘“unworkable or absurd,” as is required “to avoid a literal interpretation.” Engine

Mfrs. Ass’n, 88 F.3d at 1089-93.
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CONCLUSION

The coal industry petitions for review should be granted and the portion of

the Rule regulating coal power plants should be vacated.
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DECLARATION OF JOHN NEUMANN

I, John Neumann, declare under penalty of perjury under the laws of the
United States of America that the following is true and correct to the best of my
knowledge and belief:

1. | am the Vice President, General Counsel, and Secretary of The North
American Coal Corporation (“NA Coal”).

2. [ am providing this declaration in support of NA Coal’s Petition for
Review seeking vacatur of the EPA’s ACE Rule. This declaration is based on my
personal knowledge of the facts and analysis conducted by my staff and me.

3. NA Coal operates surface coal mines in North Dakota, Texas,
Mississippi, and on the Navajo Nation in New Mexico. In 2019, these mines
delivered, on a long-term contractual basis, approximately 32.6 million tons of coal
to electric utility generating units in the United States. Over the past three years,
these mines delivered, on average, approximately 33.7 million tons of coal to
domestic power plants. NA Coal has an estimated 2 billion tons of proven and
probable coal reserves in the United States.

4, Most of the operations serviced by NA Coal involve a “mine-mouth”
setup, which means that the source of coal is either co-located with the serviced

power plant or located nearby. This means that most of our mines provide their
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output to a single nearby power plant. Any impact on power plant operations
necessarily has a corresponding impact on our co-located mines.

5. I believe that EPA’s effort to use Section 111(d) of the Clean Air Act
to require states to adopt CO2 emission limitations for existing coal fired power
plants will harm NA Coal. EPA’s determination that the Clean Air Act allows the
Agency to use Section 111(d) to require CO2 emission limitations on existing coal
power plants will make their operations more expensive, thus reducing the amount
of electricity they generate and the amount of coal they demand. This result is
evident in the estimate in Table 4 that coal production for power sector use will
decrease in every future modeled time period over the next 15 years. (84 FR at
32562).

6. NA Coal and its customers make decisions concerning investment and
resources on a multi-year time horizon. Ever since EPA proposed in 2015 to
require states to adopt CO, emission limitations for coal power plants, the
uncertainty about whether those limitations are authorized by the Clean Air Act
has contributed to customer decisions not to make significant investments with a
corresponding reduction in the coal demand. EPA’s effort to use Section 111(d)
of the Clean Air Act to require states to adopt CO, emission limitations for coal

power plants is already harming NA Coal’s business.
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7. These harms will be alleviated if the Rule 1s vacated. If the Rule does
not go into effect, coal power plants will be able to plan and invest in future
operations with certainty, with a corresponding impact on NA Coal’s business.
Conversely, if the Rule is not vacated, the harms NA Coal 1s already experiencing
will only increase.

Executed this 15" day of April, 2020.
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DECLARATION OF JEREMY COTTRELL

I, Jeremy Cottrell, declare under penalty of perjury under the laws of the
United States of America that.the following is true and correct to the best of my
knowledge and belief:

1. Tamthe General Counsel and Secretary of Westmoreland Mining
Holdings LLC (“Westmoreland™).

2. lam providing this declaration in support of Westmoreland’s Petition
for Review seeking vacatur of the EPA’s ACE Rule. This declaration is based on
my personal knowledge of the facts and analysis conducted by my staff and me..

3. 'Westmoreland operates surface coal mines in Montana, North Dakota,
Texas, and New Mexico. Westmoreland alse has surface coal mines i Alberta and
Saskatchewan. In 2019, Westmoreland’s mines delivered approximately 36.6
million tons of coal to electric utility generating units (“power plants™),
‘Westimoreland has ari estimated 364.0 million tons of proven and probable coal
TESErves.

4. Many.power plantsserviced by Westmoreland are “mine-mouth,”
which means mines are co-located with power plant customers or located nearby.
These mines provide.all or nearly all of their output to a single nearby power plant.
Any reduction in the power plant’s operations necessarily has a corresponding

negative impact on our co-located mines.




USCA Case #19-1176  Document #1838666 Filed: 04/17/2020  Page 55 of 99

5.  For example, Westmoreland®s Rosebud mine in Montana supplies
millions of tons of coal every year to the adjacent Colstrip power plant. When EPA
first promulgated regulations of power plants under Section 111(d) with the Clean
Power Plan, it was demonstrated that the implementation of that rule would have a
substantial adverse impact on the Colstrip power plant and in turn Westmoreland®s
Rosebud mine. UNIVERSITY OF MONTANA BUREAUOF BUSINESS AND ECONOMIC
RESEARCH, THE ECONOMIC IMPLICATIONS OF IMPLEMENTING THE EPA CLEAN
POWER PLAN IN MONTANA (Nov. 2015); Declaration of John D. Hinies and Michael
R. Cashell , North Western Corp. v. EPA, No. 15-1378 (D.C. Cir. Nov. 5, 2015).

6.  Asdemonstrated by EPA’s own projections, EPA’s new eéffort to use
Section 111(d) of the Clean Air Act to require states to adopt CO, emission
limitations for existing coal fired power plants will also harm Westmoreland.
EPA’s Table ES-4 from the Reguilatory Impact Analysis projects an overall
reduction in CO- emissions that results 'la'r'gely from a reduction in coal
consumption. Table 4 of the Rule projects that it will cause a decrease in coal
production for power sector use in every future modeled time period over the next
15 years. (84 FR at 32562). COs emission limitations imposed on coal power
plants will reduce. the demand for coal from our mine-mouth coal mines by the

power-plants to which those mines are dedicated.
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7. Westmoreland and its customers make decisions concerning
investment and resources on a multi-year time horizon. Ever since EPA proposed
in 2015 to require states to adopt CO, emission limitations for coal power plants,
the uncertainty about whether those limitations are authorized by the Clean Air Act
has contributed to customer decisions not to make significant investments with a
corresponding reduction in the coal demand. EPA’s continuing effort to use
Section 111(d) of the Clean Air Act to require states to adopt CO, emission
limitations for coal power plants is already harming Westmoreland’s business.

8. These harms will be alleviated if the ACE Rule is vacated. If the Rule
does not go into effect, coal power plants will be able to plan and invest in future
operations with certainty, with a corresponding impact on Westmoreland’s
business. Conversely, if the ACE Rule is not vacated, the harms Westmoreland is
already experiencing will only increase.

Executed this 16 day of April, 2020.

CLAUDIA COOPER

NOTARY PUBLIC - STATE OF COLORADO J gremy Cottrell
Notary ID #20194009741
My Commission Expires 3/11/2023

K/Mﬂﬁ—z Cﬁ?f“

Com . 3/It] 23
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§7411 TITLE 42—THE

“‘and which implements a national primary or second-
ary ambient air quality standard in a State’.

Subsec. (f). Pub. L. 95-95, §107(a), substituted provi-
sions relating to the handling of national or regional
energy emergencies for provisions relating to the post-
ponement of compliance by stationary sources or class-
es of moving sources with any requirement of applica-
ble implementation plans.

Subsec. (g). Pub. L. 95-95, §108(g), added subsec. (g) re-
lating to publication of comprehensive document.

Pub. L. 95-95, §107(b), added subsec. (g) relating to
Governor’s authority to issue temporary emergency
suspensions.

Subsec. (h). Pub. L. 95-190, §14(a)(5), redesignated sub-
sec. (g), added by Pub. L. 95-95, §108(g), as (h). Former
subsec. (h) redesignated (i).

Subsec. (i). Pub. L. 95-190, §14(a)(5), redesignated sub-
sec. (h), added by Pub. L. 95-95, §108(g), as (i). Former
subsec. (i) redesignated (j) and amended.

Subsec. (j). Pub. L. 95-190 §14(a)(5), (6), redesignated
subsec. (i), added by Pub. L. 95-95, §108(g), as (j) and in
subsec. (j) as so redesignated, substituted ‘‘will enable
such source” for “‘at such source will enable it”.

1974—Subsec. (a)(3). Pub. L. 93-319, §4(a), designated
existing provisions as subpar. (A) and added subpar. (B).

Subsec. (c¢). Pub. L. 93-319, §4(b), designated existing
provisions as par. (1) and existing pars. (1), (2), and (3)
as subpars. (A), (B), and (C), respectively, of such redes-
ignated par. (1), and added par. (2).

EFFECTIVE DATE OF 1977 AMENDMENT

Amendment by Pub. L. 95-95 effective Aug. 7, 1977, ex-
cept as otherwise expressly provided, see section 406(d)
of Pub. L. 95-95, set out as a note under section 7401 of
this title.

PENDING ACTIONS AND PROCEEDINGS

Suits, actions, and other proceedings lawfully com-
menced by or against the Administrator or any other
officer or employee of the United States in his official
capacity or in relation to the discharge of his official
duties under act July 14, 1955, the Clean Air Act, as in
effect immediately prior to the enactment of Pub. L.
95-95 [Aug. 7, 1977], not to abate by reason of the taking
effect of Pub. L. 95-95, see section 406(a) of Pub. L.
95-95, set out as an Effective Date of 1977 Amendment
note under section 7401 of this title.

MODIFICATION OR RESCISSION OF RULES, REGULATIONS,
ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-
CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER
ACTIONS

All rules, regulations, orders, determinations, con-
tracts, certifications, authorizations, delegations, or
other actions duly issued, made, or taken by or pursu-
ant to act July 14, 1955, the Clean Air Act, as in effect
immediately prior to the date of enactment of Pub. L.
95-95 [Aug. 7, 1977] to continue in full force and effect
until modified or rescinded in accordance with act July
14, 1955, as amended by Pub. L. 95-95 [this chapter], see
section 406(b) of Pub. L. 95-95, set out as an Effective
Date of 1977 Amendment note under section 7401 of this
title.

MODIFICATION OR RESCISSION OF IMPLEMENTATION
PLANS APPROVED AND IN EFFECT PRIOR TO AUG. T,
1977

Nothing in the Clean Air Act Amendments of 1977
[Pub. L. 95-95] to affect any requirement of an approved
implementation plan under this section or any other
provision in effect under this chapter before Aug. 7,
1977, until modified or rescinded in accordance with
this chapter as amended by the Clean Air Act Amend-
ments of 1977, see section 406(c) of Pub. L. 95-95, set out
as an Effective Date of 1977 Amendment note under sec-
tion 7401 of this title.

SAVINGS PROVISION

Pub. L. 91-604, §16, Dec. 31, 1970, 84 Stat. 1713, provided
that:

%6 Filed; 04/17/2020

EALTH AND WELFARE e 6538

‘“(a)(1) Any implementation plan adopted by any
State and submitted to the Secretary of Health, Edu-
cation, and Welfare, or to the Administrator pursuant
to the Clean Air Act [this chapter] prior to enactment
of this Act [Dec. 31, 1970] may be approved under sec-
tion 110 of the Clean Air Act [this section] (as amended
by this Act) [Pub. L. 91-604] and shall remain in effect,
unless the Administrator determines that such imple-
mentation plan, or any portion thereof, is not consist-
ent with applicable requirements of the Clean Air Act
[this chapter] (as amended by this Act) and will not
provide for the attainment of national primary ambi-
ent air quality standards in the time required by such
Act. If the Administrator so determines, he shall, with-
in 90 days after promulgation of any national ambient
air quality standards pursuant to section 109(a) of the
Clean Air Act [section 7409(a) of this title], notify the
State and specify in what respects changes are needed
to meet the additional requirements of such Act, in-
cluding requirements to implement national secondary
ambient air quality standards. If such changes are not
adopted by the State after public hearings and within
six months after such notification, the Administrator
shall promulgate such changes pursuant to section
110(c) of such Act [subsec. (¢) of this section].

‘“(2) The amendments made by section 4(b) [amending
sections 7403 and 7415 of this title] shall not be con-
strued as repealing or modifying the powers of the Ad-
ministrator with respect to any conference convened
under section 108(d) of the Clean Air Act [section 7415
of this title] before the date of enactment of this Act
[Dec. 31, 1970].

“(b) Regulations or standards issued under this title
II of the Clean Air Act [subchapter II of this chapter]
prior to the enactment of this Act [Dec. 31, 1970] shall
continue in effect until revised by the Administrator
consistent with the purposes of such Act [this chap-
ter].”

FEDERAL ENERGY ADMINISTRATOR

“Federal Energy Administrator’, for purposes of this
chapter, to mean Administrator of Federal Energy Ad-
ministration established by Pub. L. 93-275, May 7, 1974,
88 Stat. 97, which is classified to section 761 et seq. of
Title 15, Commerce and Trade, but with the term to
mean any officer of the United States designated as
such by the President until Federal Energy Adminis-
trator takes office and after Federal Energy Adminis-
tration ceases to exist, see section 798 of Title 15, Com-
merce and Trade.

Federal Energy Administration terminated and func-
tions vested by law in Administrator thereof trans-
ferred to Secretary of Energy (unless otherwise specifi-
cally provided) by sections 7151(a) and 7293 of this title.

§7411. Standards of performance for new station-
ary sources

(a) Definitions

For purposes of this section:

(1) The term ‘‘standard of performance”
means a standard for emissions of air pollut-
ants which reflects the degree of emission lim-
itation achievable through the application of
the best system of emission reduction which
(taking into account the cost of achieving
such reduction and any nonair quality health
and environmental impact and energy require-
ments) the Administrator determines has been
adequately demonstrated.

(2) The term ‘‘new source’” means any sta-
tionary source, the construction or modifica-
tion of which is commenced after the publica-
tion of regulations (or, if earlier, proposed reg-
ulations) prescribing a standard of perform-
ance under this section which will be applica-
ble to such source.
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(3) The term ‘‘stationary source’ means any
building, structure, facility, or installation
which emits or may emit any air pollutant.
Nothing in subchapter II of this chapter relat-
ing to nonroad engines shall be construed to
apply to stationary internal combustion en-
gines.

(4) The term ‘‘modification’” means any
physical change in, or change in the method of
operation of, a stationary source which in-
creases the amount of any air pollutant emit-
ted by such source or which results in the
emission of any air pollutant not previously
emitted.

(5) The term ‘“‘owner or operator’” means any
person who owns, leases, operates, controls, or
supervises a stationary source.

(6) The term ‘‘existing source’” means any
stationary source other than a new source.

(7) The term ‘‘technological system of con-
tinuous emission reduction’ means—

(A) a technological process for production
or operation by any source which is inher-
ently low-polluting or nonpolluting, or

(B) a technological system for continuous
reduction of the pollution generated by a
source before such pollution is emitted into
the ambient air, including precombustion
cleaning or treatment of fuels.

(8) A conversion to coal (A) by reason of an
order under section 2(a) of the Energy Supply
and Environmental Coordination Act of 1974
[16 U.S.C. 792(a)] or any amendment thereto,
or any subsequent enactment which super-
sedes such Act [15 U.S.C. 791 et seq.], or (B)
which qualifies under section 7413(d)(5)(A)(ii)?
of this title, shall not be deemed to be a modi-
fication for purposes of paragraphs (2) and (4)
of this subsection.

(b) List of categories of stationary sources;
standards of performance; information on
pollution control techniques; sources owned
or operated by United States; particular sys-
tems; revised standards

(1)(A) The Administrator shall, within 90 days
after December 31, 1970, publish (and from time
to time thereafter shall revise) a list of cat-
egories of stationary sources. He shall include a
category of sources in such list if in his judg-
ment it causes, or contributes significantly to,
air pollution which may reasonably be antici-
pated to endanger public health or welfare.

(B) Within one year after the inclusion of a
category of stationary sources in a list under
subparagraph (A), the Administrator shall pub-
lish proposed regulations, establishing Federal
standards of performance for new sources within
such category. The Administrator shall afford
interested persons an opportunity for written
comment on such proposed regulations. After
considering such comments, he shall promul-
gate, within one year after such publication,
such standards with such modifications as he
deems appropriate. The Administrator shall, at
least every 8 years, review and, if appropriate,
revise such standards following the procedure
required by this subsection for promulgation of
such standards. Notwithstanding the require-

1See References in Text note below.
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ments of the previous sentence, the Adminis-
trator need not review any such standard if the
Administrator determines that such review is
not appropriate in light of readily available in-
formation on the efficacy of such standard.
Standards of performance or revisions thereof
shall become effective upon promulgation. When
implementation and enforcement of any require-
ment of this chapter indicate that emission lim-
itations and percent reductions beyond those re-
quired by the standards promulgated under this
section are achieved in practice, the Adminis-
trator shall, when revising standards promul-
gated under this section, consider the emission
limitations and percent reductions achieved in
practice.

(2) The Administrator may distinguish among
classes, types, and sizes within categories of new
sources for the purpose of establishing such
standards.

(3) The Administrator shall, from time to
time, issue information on pollution control
techniques for categories of new sources and air
pollutants subject to the provisions of this sec-
tion.

(4) The provisions of this section shall apply to
any new source owned or operated by the United
States.

(5) Except as otherwise authorized under sub-
section (h), nothing in this section shall be con-
strued to require, or to authorize the Adminis-
trator to require, any new or modified source to
install and operate any particular technological
system of continuous emission reduction to
comply with any new source standard of per-
formance.

(6) The revised standards of performance re-
quired by enactment of subsection (a)(1)(A)@{)
and (ii)?! shall be promulgated not later than one
year after August 7, 1977. Any new or modified
fossil fuel fired stationary source which com-
mences construction prior to the date of publi-
cation of the proposed revised standards shall
not be required to comply with such revised
standards.

(c) State implementation and enforcement of
standards of performance

(1) Each State may develop and submit to the
Administrator a procedure for implementing
and enforcing standards of performance for new
sources located in such State. If the Adminis-
trator finds the State procedure is adequate, he
shall delegate to such State any authority he
has under this chapter to implement and enforce
such standards.

(2) Nothing in this subsection shall prohibit
the Administrator from enforcing any applicable
standard of performance under this section.

(d) Standards of performance for existing
sources; remaining useful life of source

(1) The Administrator shall prescribe regula-
tions which shall establish a procedure similar
to that provided by section 7410 of this title
under which each State shall submit to the Ad-
ministrator a plan which (A) establishes stand-
ards of performance for any existing source for
any air pollutant (i) for which air quality cri-
teria have not been issued or which is not in-
cluded on a list published under section 7408(a)
of this title or emitted from a source category
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which is regulated under section 7412 of this
title but (ii) to which a standard of performance
under this section would apply if such existing
source were a new source, and (B) provides for
the implementation and enforcement of such
standards of performance. Regulations of the
Administrator under this paragraph shall per-
mit the State in applying a standard of perform-
ance to any particular source under a plan sub-
mitted under this paragraph to take into consid-
eration, among other factors, the remaining use-
ful life of the existing source to which such
standard applies.

(2) The Administrator shall have the same au-
thority—

(A) to prescribe a plan for a State in cases
where the State fails to submit a satisfactory
plan as he would have under section 7410(c) of
this title in the case of failure to submit an
implementation plan, and

(B) to enforce the provisions of such plan in
cases where the State fails to enforce them as
he would have under sections 7413 and 7414 of
this title with respect to an implementation
plan.

In promulgating a standard of performance
under a plan prescribed under this paragraph,
the Administrator shall take into consideration,
among other factors, remaining useful lives of
the sources in the category of sources to which
such standard applies.

(e) Prohibited acts

After the effective date of standards of per-
formance promulgated under this section, it
shall be unlawful for any owner or operator of
any new source to operate such source in viola-
tion of any standard of performance applicable
to such source.

(f) New source standards of performance

(1) For those categories of major stationary
sources that the Administrator listed under sub-
section (b)(1)(A) before November 15, 1990, and
for which regulations had not been proposed by
the Administrator by November 15, 1990, the Ad-
ministrator shall—

(A) propose regulations establishing stand-
ards of performance for at least 25 percent of
such categories of sources within 2 years after
November 15, 1990;

(B) propose regulations establishing stand-
ards of performance for at least 50 percent of
such categories of sources within 4 years after
November 15, 1990; and

(C) propose regulations for the remaining
categories of sources within 6 years after No-
vember 15, 1990.

(2) In determining priorities for promulgating
standards for categories of major stationary
sources for the purpose of paragraph (1), the Ad-
ministrator shall consider—

(A) the quantity of air pollutant emissions
which each such category will emit, or will be
designed to emit;

(B) the extent to which each such pollutant
may reasonably be anticipated to endanger
public health or welfare; and

(C) the mobility and competitive nature of
each such category of sources and the con-
sequent need for nationally applicable new
source standards of performance.
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(3) Before promulgating any regulations under
this subsection or listing any category of major
stationary sources as required under this sub-
section, the Administrator shall consult with
appropriate representatives of the Governors
and of State air pollution control agencies.

(g) Revision of regulations

(1) Upon application by the Governor of a
State showing that the Administrator has failed
to specify in regulations under subsection (f)(1)
any category of major stationary sources re-
quired to be specified under such regulations,
the Administrator shall revise such regulations
to specify any such category.

(2) Upon application of the Governor of a
State, showing that any category of stationary
sources which is not included in the list under
subsection (b)(1)(A) contributes significantly to
air pollution which may reasonably be antici-
pated to endanger public health or welfare (not-
withstanding that such category is not a cat-
egory of major stationary sources), the Adminis-
trator shall revise such regulations to specify
such category of stationary sources.

(3) Upon application of the Governor of a State
showing that the Administrator has failed to
apply properly the criteria required to be con-
sidered under subsection (f)(2), the Adminis-
trator shall revise the list under subsection
(b)(1)(A) to apply properly such criteria.

(4) Upon application of the Governor of a State
showing that—

(A) a new, innovative, or improved tech-
nology or process which achieves greater con-
tinuous emission reduction has been ade-
quately demonstrated for any category of sta-
tionary sources, and

(B) as a result of such technology or process,
the new source standard of performance in ef-
fect under this section for such category no
longer reflects the greatest degree of emission
limitation achievable through application of
the best technological system of continuous
emission reduction which (taking into consid-
eration the cost of achieving such emission re-
duction, and any non-air quality health and
environmental impact and energy require-
ments) has been adequately demonstrated,

the Administrator shall revise such standard of
performance for such category accordingly.

(5) Unless later deadlines for action of the Ad-
ministrator are otherwise prescribed under this
section, the Administrator shall, not later than
three months following the date of receipt of
any application by a Governor of a State, ei-
ther—

(A) find that such application does not con-
tain the requisite showing and deny such ap-
plication, or

(B) grant such application and take the ac-
tion required under this subsection.

(6) Before taking any action required by sub-
section (f) or by this subsection, the Adminis-
trator shall provide notice and opportunity for
public hearing.

(h) Design, equipment, work practice, or oper-
ational standard; alternative emission limita-
tion

(1) For purposes of this section, if in the judg-
ment of the Administrator, it is not feasible to
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prescribe or enforce a standard of performance,
he may instead promulgate a design, equipment,
work practice, or operational standard, or com-
bination thereof, which reflects the best techno-
logical system of continuous emission reduction
which (taking into consideration the cost of
achieving such emission reduction, and any non-
air quality health and environmental impact
and energy requirements) the Administrator de-
termines has been adequately demonstrated. In
the event the Administrator promulgates a de-
sign or equipment standard under this sub-
section, he shall include as part of such standard
such requirements as will assure the proper op-
eration and maintenance of any such element of
design or equipment.

(2) For the purpose of this subsection, the
phrase ‘‘not feasible to prescribe or enforce a
standard of performance’ means any situation
in which the Administrator determines that (A)
a pollutant or pollutants cannot be emitted
through a conveyance designed and constructed
to emit or capture such pollutant, or that any
requirement for, or use of, such a conveyance
would be inconsistent with any Federal, State,
or local law, or (B) the application of measure-
ment methodology to a particular class of
sources is not practicable due to technological
or economic limitations.

(3) If after notice and opportunity for public
hearing, any person establishes to the satisfac-
tion of the Administrator that an alternative
means of emission limitation will achieve a re-
duction in emissions of any air pollutant at
least equivalent to the reduction in emissions of
such air pollutant achieved under the require-
ments of paragraph (1), the Administrator shall
permit the use of such alternative by the source
for purposes of compliance with this section
with respect to such pollutant.

(4) Any standard promulgated under paragraph
(1) shall be promulgated in terms of standard of
performance whenever it becomes feasible to
promulgate and enforce such standard in such
terms.

(5) Any design, equipment, work practice, or
operational standard, or any combination there-
of, described in this subsection shall be treated
as a standard of performance for purposes of the
provisions of this chapter (other than the provi-
sions of subsection (a) and this subsection).

(i) Country elevators

Any regulations promulgated by the Adminis-
trator under this section applicable to grain ele-
vators shall not apply to country elevators (as
defined by the Administrator) which have a
storage capacity of less than two million five
hundred thousand bushels.

(j) Innovative technological systems of continu-
ous emission reduction

(1)(A) Any person proposing to own or operate
a new source may request the Administrator for
one or more waivers from the requirements of
this section for such source or any portion
thereof with respect to any air pollutant to en-
courage the use of an innovative technological
system or systems of continuous emission re-
duction. The Administrator may, with the con-
sent of the Governor of the State in which the
source is to be located, grant a waiver under this
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paragraph, if the Administrator determines
after notice and opportunity for public hearing,
that—

(i) the proposed system or systems have not
been adequately demonstrated,

(ii) the proposed system or systems will op-
erate effectively and there is a substantial
likelihood that such system or systems will
achieve greater continuous emission reduction
than that required to be achieved under the
standards of performance which would other-
wise apply, or achieve at least an equivalent
reduction at lower cost in terms of energy,
economic, or nonair quality environmental
impact,

(iii) the owner or operator of the proposed
source has demonstrated to the satisfaction of
the Administrator that the proposed system
will not cause or contribute to an unreason-
able risk to public health, welfare, or safety in
its operation, function, or malfunction, and

(iv) the granting of such waiver is consistent
with the requirements of subparagraph (C).

In making any determination under clause (ii),
the Administrator shall take into account any
previous failure of such system or systems to
operate effectively or to meet any requirement
of the new source performance standards. In de-
termining whether an unreasonable risk exists
under clause (iii), the Administrator shall con-
sider, among other factors, whether and to what
extent the use of the proposed technological sys-
tem will cause, increase, reduce, or eliminate
emissions of any unregulated pollutants; avail-
able methods for reducing or eliminating any
risk to public health, welfare, or safety which
may be associated with the use of such system;
and the availability of other technological sys-
tems which may be used to conform to standards
under this section without causing or contribut-
ing to such unreasonable risk. The Adminis-
trator may conduct such tests and may require
the owner or operator of the proposed source to
conduct such tests and provide such information
as is necessary to carry out clause (iii) of this
subparagraph. Such requirements shall include a
requirement for prompt reporting of the emis-
sion of any unregulated pollutant from a system
if such pollutant was not emitted, or was emit-
ted in significantly lesser amounts without use
of such system.

(B) A waiver under this paragraph shall be
granted on such terms and conditions as the Ad-
ministrator determines to be necessary to as-
sure—

(i) emissions from the source will not pre-
vent attainment and maintenance of any na-
tional ambient air quality standards, and

(ii) proper functioning of the technological
system or systems authorized.

Any such term or condition shall be treated as
a standard of performance for the purposes of
subsection (e) of this section and section 7413 of
this title.

(C) The number of waivers granted under this
paragraph with respect to a proposed techno-
logical system of continuous emission reduction
shall not exceed such number as the Adminis-
trator finds necessary to ascertain whether or
not such system will achieve the conditions

—SA04 -

Page§%1 of 99



USCA Case #19-1176

§7411

specified in clauses (ii) and (iii) of subparagraph
(A).

(D) A waiver under this paragraph shall extend
to the sooner of—

(i) the date determined by the Adminis-
trator, after consultation with the owner or
operator of the source, taking into consider-
ation the design, installation, and capital cost
of the technological system or systems being
used, or

(ii) the date on which the Administrator de-
termines that such system has failed to—

(I) achieve at least an equivalent continu-
ous emission reduction to that required to
be achieved under the standards of perform-
ance which would otherwise apply, or

(IT) comply with the condition specified in
paragraph (1)(A)(ii),

and that such failure cannot be corrected.

(E) In carrying out subparagraph (D)(i), the
Administrator shall not permit any waiver for a
source or portion thereof to extend beyond the
date—

(i) seven years after the date on which any
waiver is granted to such source or portion
thereof, or

(ii) four years after the date on which such
source or portion thereof commences oper-
ation,

whichever is earlier.

(F) No waiver under this subsection shall
apply to any portion of a source other than the
portion on which the innovative technological
system or systems of continuous emission re-
duction is used.

(2)(A) If a waiver under paragraph (1) is termi-
nated under clause (ii) of paragraph (1)(D), the
Administrator shall grant an extension of the
requirements of this section for such source for
such minimum period as may be necessary to
comply with the applicable standard of perform-
ance under this section. Such period shall not
extend beyond the date three years from the
time such waiver is terminated.

(B) An extension granted under this paragraph
shall set forth emission limits and a compliance
schedule containing increments of progress
which require compliance with the applicable
standards of performance as expeditiously as
practicable and include such measures as are
necessary and practicable in the interim to min-
imize emissions. Such schedule shall be treated
as a standard of performance for purposes of
subsection (e) of this section and section 7413 of
this title.

(July 14, 1955, ch. 360, title I, §111, as added Pub.
L. 91-604, §4(a), Dec. 31, 1970, 84 Stat. 1683;
amended Pub. L. 92-157, title III, §302(f), Nov. 18,

1971, 85 Stat. 464; Pub. L. 9595, title I,
§109(a)-(d)(1), (e), (f), title IV, §401(b), Aug. T,
1977, 91 Stat. 697-703, 791; Pub. L. 95-190,

§14(a)(7)—(9), Nov. 16, 1977, 91 Stat. 1399; Pub. L.
95-623, §13(a), Nov. 9, 1978, 92 Stat. 3457; Pub. L.
101-549, title I, §108(e)—(g), title III, §302(a), (b),
title IV, §403(a), Nov. 15, 1990, 104 Stat. 2467, 2574,
2631.)

REFERENCES IN TEXT

Such Act, referred to in subsec. (a)(8), means Pub. L.
93-319, June 22, 1974, 88 Stat. 246, as amended, known as

Filed: 04/17/2020
ALTH AND WELFAR.

the Energy Supply and Environmental Coordination
Act of 1974, which is classified principally to chapter
16C (§791 et seq.) of Title 15, Commerce and Trade. For
complete classification of this Act to the Code, see
Short Title note set out under section 791 of Title 15
and Tables.

Section 7413 of this title, referred to in subsec. (a)(8),
was amended generally by Pub. L. 101-549, title VII,
§701, Nov. 15, 1990, 104 Stat. 2672, and, as so amended,
subsec. (d) of section 7413 no longer relates to final
compliance orders.

Subsection (a)(1) of this section, referred to in subsec.
(b)(6), was amended generally by Pub. L. 101-549, title
VII, §403(a), Nov. 15, 1990, 104 Stat. 2631, and, as so
amended, no longer contains subpars.

CODIFICATION

Section was formerly classified to section 1857c—6 of
this title.

PRIOR PROVISIONS

A prior section 111 of act July 14, 1955, was renum-
bered section 118 by Pub. L. 91-604 and is classified to
section 7418 of this title.

AMENDMENTS

1990—Subsec. (a)(1). Pub. L. 101-549, §403(a), amended
par. (1) generally, substituting provisions defining
“‘standard of performance’ with respect to any air pol-
lutant for provisions defining such term with respect to
subsec. (b) fossil fuel fired and other stationary sources
and subsec. (d) particular sources.

Subsec. (a)(3). Pub. L. 101-549, §108(f), inserted at end
‘““Nothing in subchapter II of this chapter relating to
nonroad engines shall be construed to apply to station-
ary internal combustion engines.”

Subsec. (b)(1)(B). Pub. L. 101-549, §108(e)(1), sub-
stituted ‘“Within one year” for “Within 120 days’’,
“within one year’ for ‘“‘within 90 days’, and ‘‘every 8
years’ for ‘‘every four years’’, inserted before last sen-
tence ‘‘Notwithstanding the requirements of the pre-
vious sentence, the Administrator need not review any
such standard if the Administrator determines that
such review is not appropriate in light of readily avail-
able information on the efficacy of such standard.”,
and inserted at end ‘“When implementation and en-
forcement of any requirement of this chapter indicate
that emission limitations and percent reductions be-
yond those required by the standards promulgated
under this section are achieved in practice, the Admin-
istrator shall, when revising standards promulgated
under this section, consider the emission limitations
and percent reductions achieved in practice.”

Subsec. (A)(1)(A)@). Pub. L. 101-549, §302(a), which di-
rected the substitution of “7412(b)”’ for “7412(b)(1)(A)”’,
could not be executed, because of the prior amendment
by Pub. L. 101-549, §108(g), see below.

Pub. L. 101-549, §108(g), substituted ‘‘or emitted from
a source category which is regulated under section 7412
of this title” for “‘or 7412(b)(1)(A)”.

Subsec. (f)(1). Pub. L. 101-549, §108(e)(2), amended par.
(1) generally, substituting present provisions for provi-
sions requiring the Administrator to promulgate regu-
lations listing the categories of major stationary
sources not on the required list by Aug. 7, 1977, and reg-
ulations establishing standards of performance for such
categories.

Subsec. (g)(5) to (8). Pub. L. 101-549, §302(b), redesig-
nated par. (7) as (5) and struck out ‘‘or section 7412 of
this title” after ‘‘this section’, redesignated par. (8) as
(6), and struck out former pars. (56) and (6) which read
as follows:

‘() Upon application by the Governor of a State
showing that the Administrator has failed to list any
air pollutant which causes, or contributes to, air pollu-
tion which may reasonably be anticipated to result in
an increase in mortality or an increase in serious irre-
versible, or incapacitating reversible, illness as a haz-
ardous air pollutant under section 7412 of this title the
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Administrator shall revise the list of hazardous air pol-
lutants under such section to include such pollutant.

‘“(6) Upon application by the Governor of a State
showing that any category of stationary sources of a
hazardous air pollutant listed under section 7412 of this
title is not subject to emission standards under such
section, the Administrator shall propose and promul-
gate such emission standards applicable to such cat-
egory of sources.”

1978—Subsecs. (D(D)(A)(i), (g)(4)(B). Pub. L. 95-623,
§13(a)(2), substituted ‘‘under this section’ for ‘‘under
subsection (b) of this section”’.

Subsec. (h)(5). Pub. L. 95-623, §13(a)(1), added par. (5).

Subsec. (j). Pub. L. 95-623, §13(a)(3), substituted in
pars. (1)(A) and (2)(A) ‘‘standards under this section”
and ‘‘under this section” for ‘‘standards under sub-
section (b) of this section’ and ‘‘under subsection (b) of
this section’’, respectively.

1977—Subsec. (a)(1). Pub. L. 95-95, §109(c)(1)(A), added
subpars. (A), (B), and (C), substituted ‘‘For the purpose
of subparagraphs (A)(i) and (ii) and (B), a standard of
performance shall reflect’” for ‘‘a standard for emis-
sions of air pollutants which reflects’, ‘“‘and the per-
centage reduction achievable” for ‘‘achievable’, and
‘“‘technological system of continuous emission reduc-
tion which (taking into consideration the cost of
achieving such emission reduction, and any nonair
quality health and environment impact and energy re-
quirements)”’ for ‘‘system of emission reduction which
(taking into account the cost of achieving such reduc-
tion)” in existing provisions, and inserted provision
that, for the purpose of subparagraph (1)(A)(ii), any
cleaning of the fuel or reduction in the pollution char-
acteristics of the fuel after extraction and prior to
combustion may be credited, as determined under regu-
lations promulgated by the Administrator, to a source
which burns such fuel.

Subsec. (a)(7). Pub. L. 95-95, §109(c)(1)(B), added par.
(7) defining ‘‘technological system of continuous emis-
sion reduction’.

Pub. L. 95-95, §109(f), added par. (7) directing that
under certain circumstances a conversion to coal not
be deemed a modification for purposes of pars. (2) and
4).

Subsec. (a)(7), (8). Pub. L. 95-190, §14(a)(7), redesig-
nated second par. (7) as (8).

Subsec. (b)(1)(A). Pub. L. 95-95, §401(b), substituted
“‘such list if in his judgment it causes, or contributes
significantly to, air pollution which may reasonably be
anticipated to endanger’ for ‘‘such list if he determines
it may contribute significantly to air pollution which
causes or contributes to the endangerment of”’.

Subsec. (b)(1)(B). Pub. L. 95-95, §109(c)(2), substituted
‘‘shall, at least every four years, review and, if appro-
priate,” for ‘“‘may, from time to time,”’.

Subsec. (b)(5), (6). Pub. L. 95-95, §109(c)(3), added pars.
(5) and (6).

Subsec. (c)(1). Pub. L. 95-95, §109(d)(1), struck out
“‘(except with respect to new sources owned or operated
by the United States)” after ‘‘implement and enforce
such standards’.

Subsec. (d)(1). Pub. L. 95-95, §109(b)(1), substituted
‘“‘standards of performance’ for ‘‘emission standards”
and inserted provisions directing that regulations of
the Administrator permit the State, in applying a
standard of performance to any particular source under
a submitted plan, to take into consideration, among
other factors, the remaining useful life of the existing
source to which the standard applies.

Subsec. (d)(2). Pub. L. 95-95, §109(b)(2), provided that,
in promulgating a standard of performance under a
plan, the Administrator take into consideration,
among other factors, the remaining useful lives of the
sources in the category of sources to which the stand-
ard applies.

Subsecs. (f) to (i). Pub. L. 95-95, §109(a), added sub-
secs. (f) to (1).

Subsecs. (j), (k). Pub. L. 95-190, §14(a)(8), (9), redesig-
nated subsec. (k) as (j) and, as so redesignated, sub-
stituted ““(B)” for ‘“(8)” as designation for second sub-
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par. in par. (2). Former subsec. (j), added by Pub. L.
95-95, §109(e), which related to compliance with applica-
ble standards of performance, was struck out.

Pub. L. 95-95, §109(e), added subsec. (k).

1971—Subsec. (b)(1)(B). Pub. L. 92-157 substituted in
first sentence ‘‘publish proposed’ for ‘‘propose’’.

EFFECTIVE DATE OF 1977 AMENDMENT

Amendment by Pub. L. 95-95 effective Aug. 7, 1977, ex-
cept as otherwise expressly provided, see section 406(d)
of Pub. L. 95-95, set out as a note under section 7401 of
this title.

REGULATIONS

Pub. L. 101-549, title IV, §403(b), (c), Nov. 15, 1990, 104
Stat. 2631, provided that:

‘“(b) REVISED REGULATIONS.—Not later than three
years after the date of enactment of the Clean Air Act
Amendments of 1990 [Nov. 15, 1990], the Administrator
shall promulgate revised regulations for standards of
performance for new fossil fuel fired electric utility
units commencing construction after the date on which
such regulations are proposed that, at a minimum, re-
quire any source subject to such revised standards to
emit sulfur dioxide at a rate not greater than would
have resulted from compliance by such source with the
applicable standards of performance under this section
[amending sections 7411 and 7479 of this title] prior to
such revision.

“‘(c) APPLICABILITY.—The provisions of subsections (a)
[amending this section] and (b) apply only so long as
the provisions of section 403(e) of the Clean Air Act [42
U.S.C. 7651b(e)] remain in effect.”

TRANSFER OF FUNCTIONS

Enforcement functions of Administrator or other offi-
cial in Environmental Protection Agency related to
compliance with new source performance standards
under this section with respect to pre-construction,
construction, and initial operation of transportation
system for Canadian and Alaskan natural gas trans-
ferred to Federal Inspector, Office of Federal Inspector
for the Alaska Natural Gas Transportation System,
until first anniversary of date of initial operation of
Alaska Natural Gas Transportation System, see Reorg.
Plan No. 1 of 1979, eff. July 1, 1979, §§102(a), 203(a), 44
F.R. 33663, 33666, 93 Stat. 1373, 1376, set out in the Ap-
pendix to Title 5, Government Organization and Em-
ployees. Office of Federal Inspector for the Alaska Nat-
ural Gas Transportation System abolished and func-
tions and authority vested in Inspector transferred to
Secretary of Energy by section 3012(b) of Pub. L.
102-486, set out as an Abolition of Office of Federal In-
spector note under section 719e of Title 15, Commerce
and Trade. Functions and authority vested in Sec-
retary of Energy subsequently transferred to Federal
Coordinator for Alaska Natural Gas Transportation
Projects by section 720d(f) of Title 15.

PENDING ACTIONS AND PROCEEDINGS

Suits, actions, and other proceedings lawfully com-
menced by or against the Administrator or any other
officer or employee of the United States in his official
capacity or in relation to the discharge of his official
duties under act July 14, 1955, the Clean Air Act, as in
effect immediately prior to the enactment of Pub. L.
95-95 [Aug. 7, 1977], not to abate by reason of the taking
effect of Pub. L. 95-95, see section 406(a) of Pub. L.
95-95, set out as an Effective Date of 1977 Amendment
note under section 7401 of this title.

MODIFICATION OR RESCISSION OF RULES, REGULATIONS,
ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-
CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER
ACTIONS

All rules, regulations, orders, determinations, con-
tracts, certifications, authorizations, delegations, or
other actions duly issued, made, or taken by or pursu-
ant to act July 14, 1955, the Clean Air Act, as in effect
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immediately prior to the date of enactment of Pub. L.
95-95 [Aug. 7, 1977] to continue in full force and effect
until modified or rescinded in accordance with act July
14, 1955, as amended by Pub. L. 95-95 [this chapter], see
section 406(b) of Pub. L. 95-95, set out as an Effective
Date of 1977 Amendment note under section 7401 of this
title.

POWER SECTOR CARBON POLLUTION STANDARDS

Memorandum of President of the United States, June
25, 2013, 78 F.R. 39535, which related to carbon pollution
standards for power plants, was revoked by Ex. Ord. No.
13783, §3(a)(ii), Mar. 28, 2017, 82 F.R. 16094, set out as a
note under section 13201 of this title.

§7412. Hazardous air pollutants
(a) Definitions

For purposes of this section, except subsection
(r—

(1) Major source

The term ‘‘major source’” means any sta-
tionary source or group of stationary sources
located within a contiguous area and under
common control that emits or has the poten-
tial to emit considering controls, in the aggre-
gate, 10 tons per year or more of any hazard-
ous air pollutant or 25 tons per year or more
of any combination of hazardous air pollut-
ants. The Administrator may establish a less-
er quantity, or in the case of radionuclides dif-
ferent criteria, for a major source than that
specified in the previous sentence, on the basis
of the potency of the air pollutant, persist-
ence, potential for bioaccumulation, other
characteristics of the air pollutant, or other
relevant factors.

(2) Area source

The term ‘‘area source’” means any station-
ary source of hazardous air pollutants that is
not a major source. For purposes of this sec-
tion, the term ‘‘area source’ shall not include
motor vehicles or nonroad vehicles subject to
regulation under subchapter II.

(3) Stationary source

The term ‘‘stationary source’ shall have the
same meaning as such term has under section
7411(a) of this title.

(4) New source

The term ‘‘new source’” means a stationary
source the construction or reconstruction of
which is commenced after the Administrator
first proposes regulations under this section
establishing an emission standard applicable
to such source.

(5) Modification

The term ‘‘modification” means any phys-
ical change in, or change in the method of op-
eration of, a major source which increases the
actual emissions of any hazardous air pollut-
ant emitted by such source by more than a de
minimis amount or which results in the emis-
sion of any hazardous air pollutant not pre-
viously emitted by more than a de minimis
amount.

(6) Hazardous air pollutant

The term ‘‘hazardous air pollutant’” means
any air pollutant listed pursuant to subsection
(b).

(7) Adverse environmental effect

The term ‘‘adverse environmental effect”
means any significant and widespread adverse
effect, which may reasonably be anticipated,
to wildlife, aquatic life, or other natural re-
sources, including adverse impacts on popu-
lations of endangered or threatened species or
significant degradation of environmental qual-
ity over broad areas.

(8) Electric utility steam generating unit

The term ‘‘electric utility steam generating
unit” means any fossil fuel fired combustion
unit of more than 25 megawatts that serves a
generator that produces electricity for sale. A
unit that cogenerates steam and electricity
and supplies more than one-third of its poten-
tial electric output capacity and more than 25
megawatts electrical output to any utility
power distribution system for sale shall be
considered an electric utility steam generat-
ing unit.

(9) Owner or operator

The term ‘‘owner or operator’” means any
person who owns, leases, operates, controls, or
supervises a stationary source.

(10) Existing source

The term ‘‘existing source’” means any sta-
tionary source other than a new source.

(11) Carcinogenic effect

Unless revised, the term ‘‘carcinogenic ef-
fect” shall have the meaning provided by the
Administrator under Guidelines for Carcino-
genic Risk Assessment as of the date of enact-
ment.! Any revisions in the existing Guide-
lines shall be subject to notice and oppor-
tunity for comment.

(b) List of pollutants
(1) Initial list

The Congress establishes for purposes of this
section a list of hazardous air pollutants as
follows:

CAS

number Chemical name

75070 Acetaldehyde
60356 Acetamide
75058 Acetonitrile
98862 Acetophenone
53963 2-Acetylaminofluorene
107028 Acrolein
79061 Acrylamide
79107 Acrylic acid
107131 Acrylonitrile
107051 Allyl chloride
92671 4-Aminobiphenyl
62533 Aniline
90040 o-Anisidine
1332214 Asbestos
71432 Benzene (including benzene from gasoline)
92875 Benzidine
98077 Benzotrichloride
100447 Benzyl chloride
92524 Biphenyl
117817 Bis(2-ethylhexyl)phthalate (DEHP)
542881 Bis(chloromethyl)ether
75252 Bromoform
106990 1,3-Butadiene

1See References in Text note below.
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CAS
number

156627
105602
133062
63252
75150
56235
463581
120809
133904
57749
7182505
79118
532274
108907
510156
67663
107302
126998
1319773
95487
108394
106445
98828
94757
3547044
334883
132649
96128
84742
106467
91941
111444
542756
621737
111422
121697
64675
119904
60117
119937
79447
68122
57147
131113
77181
534521
51285
121142
123911
122667
106898
106887
140885
100414
51796
75003
106934
107062
107211
151564
75218
96457
75343
50000
76448
118741
87683
77474
67721
822060
680319
110543
302012
7647010
7664393
123319
78591

Docume

Chemical name

Calcium cyanamide

Caprolactam

Captan

Carbaryl

Carbon disulfide

Carbon tetrachloride

Carbonyl sulfide

Catechol

Chloramben

Chlordane

Chlorine

Chloroacetic acid
2-Chloroacetophenone

Chlorobenzene

Chlorobenzilate

Chloroform

Chloromethyl methyl ether
Chloroprene

Cresols/Cresylic acid (isomers and mixture)
0-Cresol

m-Cresol

p-Cresol

Cumene

2,4-D, salts and esters

DDE

Diazomethane

Dibenzofurans
1,2-Dibromo-3-chloropropane
Dibutylphthalate
1,4-Dichlorobenzene(p)
3,3-Dichlorobenzidene

Dichloroethyl ether (Bis(2-chloroethyl)ether)
1,3-Dichloropropene

Dichlorvos

Diethanolamine

N,N-Diethyl aniline (N,N-Dimethylaniline)
Diethyl sulfate
3,3-Dimethoxybenzidine

Dimethyl aminoazobenzene
3,3-Dimethyl benzidine

Dimethyl carbamoyl chloride
Dimethyl formamide

1,1-Dimethyl hydrazine

Dimethyl phthalate

Dimethyl sulfate
4,6-Dinitro-o-cresol, and salts
2,4-Dinitrophenol

2,4-Dinitrotoluene

1,4-Dioxane (1,4-Diethyleneoxide)
1,2-Diphenylhydrazine
Epichlorohydrin (1-Chloro-2,3-epoxypropane)
1,2-Epoxybutane

Ethyl acrylate

Ethyl benzene

Ethyl carbamate (Urethane)

Ethyl chloride (Chloroethane)
Ethylene dibromide (Dibromoethane)
Ethylene dichloride (1,2-Dichloroethane)
Ethylene glycol

Ethylene imine (Aziridine)

Ethylene oxide

Ethylene thiourea

Ethylidene dichloride (1,1-Dichloroethane)
Formaldehyde

Heptachlor

Hexachlorobenzene
Hexachlorobutadiene
Hexachlorocyclopentadiene
Hexachloroethane
Hexamethylene-1,6-diisocyanate
Hexamethylphosphoramide

Hexane

Hydrazine

Hydrochloric acid

Hydrogen fluoride (Hydrofluoric acid)
Hydroquinone

Isophorone

TITLE 42—THE PUBLIC HEALTH AND WELFARE

58899
108316
67561
72435
74839
74873
71556
78933
60344
74884
108101
624839
80626
1634044
101144
75092
101688
101779
91203
98953
92933
100027
79469
684935
62759
59892
56382
82688
87865
108952
106503
75445
7803512
7723140
85449
1336363
1120714
57578
123386
114261
78875
75569
75558
91225
106514
100425
96093
1746016
79345
127184
7550450
108883
95807
584849
95534
8001352
120821
79005
79016
95954
88062
121448
1582098
540841
108054
593602
75014
75354
1330207
95476
108383
106423
0

0

0
0
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Chemical name

Lindane (all isomers)

Maleic anhydride

Methanol

Methoxychlor

Methyl bromide (Bromomethane)

Methyl chloride (Chloromethane)

Methyl chloroform (1,1,1-Trichloroethane)

Methyl ethyl ketone (2-Butanone)

Methyl hydrazine

Methyl iodide (Iodomethane)

Methyl isobutyl ketone (Hexone)

Methyl isocyanate

Methyl methacrylate

Methyl tert butyl ether

4,4-Methylene bis(2-chloroaniline)

Methylene chloride (Dichloromethane)

Methylene diphenyl diisocyanate (MDI)

4,4-Methylenedianiline

Naphthalene

Nitrobenzene

4-Nitrobiphenyl

4-Nitrophenol

2-Nitropropane

N-Nitroso-N-methylurea

N-Nitrosodimethylamine

N-Nitrosomorpholine

Parathion

Pentachloronitrobenzene (Quintobenzene)

Pentachlorophenol

Phenol

p-Phenylenediamine

Phosgene

Phosphine

Phosphorus

Phthalic anhydride

Polychlorinated biphenyls (Aroclors)

1,3-Propane sultone

beta-Propiolactone

Propionaldehyde

Propoxur (Baygon)

Propylene dichloride (1,2-Dichloropropane)

Propylene oxide

1,2-Propylenimine (2-Methyl aziridine)

Quinoline

Quinone

Styrene

Styrene oxide

2,3,7,8-Tetrachlorodibenzo-p-dioxin

1,1,2,2-Tetrachloroethane

Tetrachloroethylene (Perchloroethylene)

Titanium tetrachloride

Toluene

2,4-Toluene diamine

2,4-Toluene diisocyanate

o-Toluidine

Toxaphene (chlorinated camphene)

1,2,4-Trichlorobenzene

1,1,2-Trichloroethane

Trichloroethylene

2,4,5-Trichlorophenol

2,4,6-Trichlorophenol

Triethylamine

Trifluralin

2,2,4-Trimethylpentane

Vinyl acetate

Vinyl bromide

Vinyl chloride

Vinylidene chloride (1,1-Dichloroethylene)

Xylenes (isomers and mixture)

o-Xylenes

m-Xylenes

p-Xylenes

Antimony Compounds

Arsenic Compounds (inorganic including ar-
sine)

Beryllium Compounds

Cadmium Compounds
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Chromium Compounds
Cobalt Compounds
Coke Oven Emissions
Cyanide Compounds?
Glycol ethers?
Lead Compounds
Manganese Compounds
Mercury Compounds
Fine mineral fibers3
Nickel Compounds
Polycylic Organic Matter?
Radionuclides (including radon)®
Selenium Compounds
NOTE: For all listings above which contain the word
‘“‘compounds’ and for glycol ethers, the following ap-
plies: Unless otherwise specified, these listings are de-
fined as including any unique chemical substance that
contains the named chemical (i.e., antimony, arsenic,
etc.) as part of that chemical’s infrastructure.
1X’CN where X = H’ or any other group where a for-
mal dissociation may occur. For example KCN or
Ca(CN),.
2Includes mono- and di- ethers of ethylene glycol,
diethylene glycol, and triethylene glycol
R—-(OCH2CH2),—~OR’ where
n=1,2or3
R = alkyl or aryl groups
R’ =R, H, or groups which, when removed, yield
glycol ethers with the structure: R-(OCH2CH),—~OH.
Polymers are excluded from the glycol category.
3Includes mineral fiber emissions from facilities
manufacturing or processing glass, rock, or slag fibers
(or other mineral derived fibers) of average diameter 1
micrometer or less.
4Includes organic compounds with more than one
benzene ring, and which have a boiling point greater
than or equal to 100°C.
5A type of atom which spontaneously undergoes
radioactive decay.

(2) Revision of the list

The Administrator shall periodically review
the list established by this subsection and pub-
lish the results thereof and, where appro-
priate, revise such list by rule, adding pollut-
ants which present, or may present, through
inhalation or other routes of exposure, a
threat of adverse human health effects (in-
cluding, but not limited to, substances which
are known to be, or may reasonably be antici-
pated to be, carcinogenic, mutagenic, tera-
togenic, neurotoxic, which cause reproductive
dysfunction, or which are acutely or chron-
ically toxic) or adverse environmental effects
whether through ambient concentrations, bio-
accumulation, deposition, or otherwise, but
not including releases subject to regulation
under subsection (r) as a result of emissions to
the air. No air pollutant which is listed under
section 7408(a) of this title may be added to
the list under this section, except that the
prohibition of this sentence shall not apply to
any pollutant which independently meets the
listing criteria of this paragraph and is a pre-
cursor to a pollutant which is listed under sec-
tion 7408(a) of this title or to any pollutant
which is in a class of pollutants listed under
such section. No substance, practice, process
or activity regulated under subchapter VI of
this chapter shall be subject to regulation
under this section solely due to its adverse ef-
fects on the environment.

(3) Petitions to modify the list

(A) Beginning at any time after 6 months
after November 15, 1990, any person may peti-
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tion the Administrator to modify the list of
hazardous air pollutants under this subsection
by adding or deleting a substance or, in case of
listed pollutants without CAS numbers (other
than coke oven emissions, mineral fibers, or
polycyclic organic matter) removing certain
unique substances. Within 18 months after re-
ceipt of a petition, the Administrator shall ei-
ther grant or deny the petition by publishing
a written explanation of the reasons for the
Administrator’s decision. Any such petition
shall include a showing by the petitioner that
there is adequate data on the health or envi-
ronmental defects2 of the pollutant or other
evidence adequate to support the petition. The
Administrator may not deny a petition solely
on the basis of inadequate resources or time
for review.

(B) The Administrator shall add a substance
to the list upon a showing by the petitioner or
on the Administrator’s own determination
that the substance is an air pollutant and that
emissions, ambient concentrations, bio-
accumulation or deposition of the substance
are known to cause or may reasonably be an-
ticipated to cause adverse effects to human
health or adverse environmental effects.

(C) The Administrator shall delete a sub-
stance from the list upon a showing by the pe-
titioner or on the Administrator’s own deter-
mination that there is adequate data on the
health and environmental effects of the sub-
stance to determine that emissions, ambient
concentrations, bioaccumulation or deposition
of the substance may not reasonably be antici-
pated to cause any adverse effects to the
human health or adverse environmental ef-
fects.

(D) The Administrator shall delete one or
more unique chemical substances that contain
a listed hazardous air pollutant not having a
CAS number (other than coke oven emissions,
mineral fibers, or polycyclic organic matter)
upon a showing by the petitioner or on the Ad-
ministrator’s own determination that such
unique chemical substances that contain the
named chemical of such listed hazardous air
pollutant meet the deletion requirements of
subparagraph (C). The Administrator must
grant or deny a deletion petition prior to pro-
mulgating any emission standards pursuant to
subsection (d) applicable to any source cat-
egory or subcategory of a listed hazardous air
pollutant without a CAS number listed under
subsection (b) for which a deletion petition
has been filed within 12 months of November
15, 1990.

(4) Further information

If the Administrator determines that infor-
mation on the health or environmental effects
of a substance is not sufficient to make a de-
termination required by this subsection, the
Administrator may use any authority avail-
able to the Administrator to acquire such in-
formation.

(5) Test methods

The Administrator may establish, by rule,

test measures and other analytic procedures

280 in original. Probably should be ‘‘effects’.
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for monitoring and measuring emissions, am-
bient concentrations, deposition, and bio-
accumulation of hazardous air pollutants.

(6) Prevention of significant deterioration

The provisions of part C (prevention of sig-
nificant deterioration) shall not apply to pol-
lutants listed under this section.

(7) Lead

The Administrator may not list elemental
lead as a hazardous air pollutant under this
subsection.

(c) List of source categories
(1) In general

Not later than 12 months after November 15,
1990, the Administrator shall publish, and
shall from time to time, but no less often than
every 8 years, revise, if appropriate, in re-
sponse to public comment or new information,
a list of all categories and subcategories of
major sources and area sources (listed under
paragraph (3)) of the air pollutants listed pur-
suant to subsection (b). To the extent prac-
ticable, the categories and subcategories listed
under this subsection shall be consistent with
the list of source categories established pursu-
ant to section 7411 of this title and part C.
Nothing in the preceding sentence limits the
Administrator’s authority to establish sub-
categories under this section, as appropriate.

(2) Requirement for emissions standards

For the categories and subcategories the Ad-
ministrator lists, the Administrator shall es-
tablish emissions standards under subsection
(d), according to the schedule in this sub-
section and subsection (e).

(3) Area sources

The Administrator shall list under this sub-
section each category or subcategory of area
sources which the Administrator finds pre-
sents a threat of adverse effects to human
health or the environment (by such sources in-
dividually or in the aggregate) warranting reg-
ulation under this section. The Administrator
shall, not later than 5 years after November
15, 1990, and pursuant to subsection (k)(3)(B),
list, based on actual or estimated aggregate
emissions of a listed pollutant or pollutants,
sufficient categories or subcategories of area
sources to ensure that area sources represent-
ing 90 percent of the area source emissions of
the 30 hazardous air pollutants that present
the greatest threat to public health in the
largest number of urban areas are subject to
regulation under this section. Such regula-
tions shall be promulgated not later than 10
years after November 15, 1990.

(4) Previously regulated categories

The Administrator may, in the Administra-
tor’s discretion, list any category or sub-
category of sources previously regulated under
this section as in effect before November 15,
1990.

(5) Additional categories

In addition to those categories and sub-
categories of sources listed for regulation pur-
suant to paragraphs (1) and (3), the Adminis-
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trator may at any time list additional cat-
egories and subcategories of sources of hazard-
ous air pollutants according to the same cri-
teria for listing applicable under such para-
graphs. In the case of source categories and
subcategories listed after publication of the
initial list required under paragraph (1) or (3),
emission standards under subsection (d) for
the category or subcategory shall be promul-
gated within 10 years after November 15, 1990,
or within 2 years after the date on which such
category or subcategory is listed, whichever is
later.

(6) Specific pollutants

With respect to alkylated lead compounds,
polycyclic organic matter, hexachlorobenzene,
mercury, polychlorinated biphenyls, 2,3,7,8-
tetrachlorodibenzofurans and 2,3,7,8-tetra-
chlorodibenzo-p-dioxin, the Administrator
shall, not later than 5 years after November
15, 1990, list categories and subcategories of
sources assuring that sources accounting for
not less than 90 per centum of the aggregate
emissions of each such pollutant are subject to
standards under subsection (d)(2) or (d)(4).
Such standards shall be promulgated not later
than 10 years after November 15, 1990. This
paragraph shall not be construed to require
the Administrator to promulgate standards for
such pollutants emitted by electric utility
steam generating units.

(7) Research facilities

The Administrator shall establish a separate
category covering research or laboratory fa-
cilities, as necessary to assure the equitable
treatment of such facilities. For purposes of
this section, ‘‘research or laboratory facility”
means any stationary source whose primary
purpose is to conduct research and develop-
ment into new processes and products, where
such source is operated under the close super-
vision of technically trained personnel and is
not engaged in the manufacture of products
for commercial sale in commerce, except in a
de minimis manner.

(8) Boat manufacturing

When establishing emissions standards for
styrene, the Administrator shall list boat
manufacturing as a separate subcategory un-
less the Administrator finds that such listing
would be inconsistent with the goals and re-
quirements of this chapter.

(9) Deletions from the list

(A) Where the sole reason for the inclusion
of a source category on the list required under
this subsection is the emission of a unique
chemical substance, the Administrator shall
delete the source category from the list if it is
appropriate because of action taken under ei-
ther subparagraphs (C) or (D) of subsection
(0)(3).

(B) The Administrator may delete any
source category from the list under this sub-
section, on petition of any person or on the
Administrator’s own motion, whenever the
Administrator makes the following determina-
tion or determinations, as applicable:

(i) In the case of hazardous air pollutants
emitted by sources in the category that may
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result in cancer in humans, a determination
that no source in the category (or group of
sources in the case of area sources) emits
such hazardous air pollutants in quantities
which may cause a lifetime risk of cancer
greater than one in one million to the indi-
vidual in the population who is most exposed
to emissions of such pollutants from the
source (or group of sources in the case of
area sources).

(ii) In the case of hazardous air pollutants
that may result in adverse health effects in
humans other than cancer or adverse envi-
ronmental effects, a determination that
emissions from no source in the category or
subcategory concerned (or group of sources
in the case of area sources) exceed a level
which is adequate to protect public health
with an ample margin of safety and no ad-
verse environmental effect will result from
emissions from any source (or from a group
of sources in the case of area sources).

The Administrator shall grant or deny a peti-
tion under this paragraph within 1 year after
the petition is filed.

(d) Emission standards

(1) In general

The Administrator shall promulgate regula-
tions establishing emission standards for each
category or subcategory of major sources and
area sources of hazardous air pollutants listed
for regulation pursuant to subsection (c) in ac-
cordance with the schedules provided in sub-
sections (c¢) and (e). The Administrator may
distinguish among classes, types, and sizes of
sources within a category or subcategory in
establishing such standards except that, there
shall be no delay in the compliance date for
any standard applicable to any source under
subsection (i) as the result of the authority
provided by this sentence.

(2) Standards and methods

Emissions standards promulgated under this
subsection and applicable to new or existing
sources of hazardous air pollutants shall re-
quire the maximum degree of reduction in
emissions of the hazardous air pollutants sub-
ject to this section (including a prohibition on
such emissions, where achievable) that the Ad-
ministrator, taking into consideration the
cost of achieving such emission reduction, and
any non-air quality health and environmental
impacts and energy requirements, determines
is achievable for new or existing sources in the
category or subcategory to which such emis-
sion standard applies, through application of
measures, processes, methods, systems or
techniques including, but not limited to,
measures which—

(A) reduce the volume of, or eliminate
emissions of, such pollutants through proc-
ess changes, substitution of materials or
other modifications,

(B) enclose systems or processes to elimi-
nate emissions,

(C) collect, capture or treat such pollut-
ants when released from a process, stack,
storage or fugitive emissions point,

(D) are design, equipment, work practice,
or operational standards (including require-
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ments for operator training or certification)
as provided in subsection (h), or
(E) are a combination of the above.

None of the measures described in subpara-
graphs (A) through (D) shall, consistent with
the provisions of section 7414(c) of this title, in
any way compromise any United States patent
or United States trademark right, or any con-
fidential business information, or any trade
secret or any other intellectual property
right.

(3) New and existing sources

The maximum degree of reduction in emis-
sions that is deemed achievable for new
sources in a category or subcategory shall not
be less stringent than the emission control
that is achieved in practice by the best con-
trolled similar source, as determined by the
Administrator. Emission standards promul-
gated under this subsection for existing
sources in a category or subcategory may be
less stringent than standards for new sources
in the same category or subcategory but shall
not be less stringent, and may be more strin-
gent than—

(A) the average emission limitation
achieved by the best performing 12 percent
of the existing sources (for which the Ad-
ministrator has emissions information), ex-
cluding those sources that have, within 18
months before the emission standard is pro-
posed or within 30 months before such stand-
ard is promulgated, whichever is later, first
achieved a level of emission rate or emission
reduction which complies, or would comply
if the source is not subject to such standard,
with the lowest achievable emission rate (as
defined by section 7501 of this title) applica-
ble to the source category and prevailing at
the time, in the category or subcategory for
categories and subcategories with 30 or more
sources, or

(B) the average emission limitation
achieved by the best performing 5 sources
(for which the Administrator has or could
reasonably obtain emissions information) in
the category or subcategory for categories
or subcategories with fewer than 30 sources.

(4) Health threshold

With respect to pollutants for which a
health threshold has been established, the Ad-
ministrator may consider such threshold level,
with an ample margin of safety, when estab-
lishing emission standards under this sub-
section.

(5) Alternative standard for area sources

With respect only to categories and sub-
categories of area sources listed pursuant to
subsection (c¢), the Administrator may, in lieu
of the authorities provided in paragraph (2)
and subsection (f), elect to promulgate stand-
ards or requirements applicable to sources in
such categories or subcategories which provide
for the use of generally available control tech-
nologies or management practices by such
sources to reduce emissions of hazardous air
pollutants.

(6) Review and revision

The Administrator shall review, and revise
as necessary (taking into account develop-
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ments in practices, processes, and control
technologies), emission standards promulgated
under this section no less often than every 8
years.

(7) Other requirements preserved

No emission standard or other requirement
promulgated under this section shall be inter-
preted, construed or applied to diminish or re-
place the requirements of a more stringent
emission limitation or other applicable re-
quirement established pursuant to section 7411
of this title, part C or D, or other authority of
this chapter or a standard issued under State
authority.

(8) Coke ovens

(A) Not later than December 31, 1992, the Ad-
ministrator shall promulgate regulations es-
tablishing emission standards under para-
graphs (2) and (3) of this subsection for coke
oven batteries. In establishing such standards,
the Administrator shall evaluate—

(i) the use of sodium silicate (or equiva-
lent) luting compounds to prevent door
leaks, and other operating practices and
technologies for their effectiveness in reduc-
ing coke oven emissions, and their suit-
ability for use on new and existing coke
oven batteries, taking into account costs
and reasonable commercial door warranties;
and

(ii) as a basis for emission standards under
this subsection for new coke oven batteries
that begin construction after the date of
proposal of such standards, the Jewell design
Thompson non-recovery coke oven batteries
and other non-recovery coke oven tech-
nologies, and other appropriate emission
control and coke production technologies, as
to their effectiveness in reducing coke oven
emissions and their capability for produc-
tion of steel quality coke.

Such regulations shall require at a minimum
that coke oven batteries will not exceed 8 per
centum leaking doors, 1 per centum leaking
lids, b per centum leaking offtakes, and 16 sec-
onds visible emissions per charge, with no ex-
clusion for emissions during the period after
the closing of self-sealing oven doors. Notwith-
standing subsection (i), the compliance date
for such emission standards for existing coke
oven batteries shall be December 31, 1995.

(B) The Administrator shall promulgate
work practice regulations under this sub-
section for coke oven batteries requiring, as
appropriate—

(i) the use of sodium silicate (or equiva-
lent) luting compounds, if the Administrator
determines that use of sodium silicate is an
effective means of emissions control and is
achievable, taking into account costs and
reasonable commercial warranties for doors
and related equipment; and

(ii) door and jam cleaning practices.

Notwithstanding subsection (i), the compli-
ance date for such work practice regulations
for coke oven batteries shall be not later than
the date 3 years after November 15, 1990.

(C) For coke oven batteries electing to qual-
ify for an extension of the compliance date for
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standards promulgated under subsection (f) in
accordance with subsection (i)(8), the emission
standards under this subsection for coke oven
batteries shall require that coke oven bat-
teries not exceed 8 per centum leaking doors,
1 per centum leaking lids, 5 per centum leak-
ing offtakes, and 16 seconds visible emissions
per charge, with no exclusion for emissions
during the period after the closing of self-seal-
ing doors. Notwithstanding subsection (i), the
compliance date for such emission standards
for existing coke oven batteries seeking an ex-
tension shall be not later than the date 3 years
after November 15, 1990.

(9) Sources licensed by the Nuclear Regulatory

Commission

No standard for radionuclide emissions from
any category or subcategory of facilities li-
censed by the Nuclear Regulatory Commission
(or an Agreement State) is required to be pro-
mulgated under this section if the Adminis-
trator determines, by rule, and after consulta-
tion with the Nuclear Regulatory Commission,
that the regulatory program established by
the Nuclear Regulatory Commission pursuant
to the Atomic Energy Act [42 U.S.C. 2011 et
seq.] for such category or subcategory pro-
vides an ample margin of safety to protect the
public health. Nothing in this subsection shall
preclude or deny the right of any State or po-
litical subdivision thereof to adopt or enforce
any standard or limitation respecting emis-
sions of radionuclides which is more stringent
than the standard or limitation in effect under
section 7411 of this title or this section.

(10) Effective date

Emission standards or other regulations pro-
mulgated under this subsection shall be effec-
tive upon promulgation.

(e) Schedule for standards and review

(1) In general

The Administrator shall promulgate regula-
tions establishing emission standards for cat-
egories and subcategories of sources initially
listed for regulation pursuant to subsection
(c)(1) as expeditiously as practicable, assuring
that—

(A) emission standards for not less than 40
categories and subcategories (not counting
coke oven batteries) shall be promulgated
not later than 2 years after November 15,
1990;

(B) emission standards for coke oven bat-
teries shall be promulgated not later than
December 31, 1992;

(C) emission standards for 25 per centum of
the listed categories and subcategories shall
be promulgated not later than 4 years after
November 15, 1990;

(D) emission standards for an additional 25
per centum of the listed categories and sub-
categories shall be promulgated not later
than 7 years after November 15, 1990; and

(E) emission standards for all categories
and subcategories shall be promulgated not
later than 10 years after November 15, 1990.

(2) Priorities

In determining priorities for promulgating
standards under subsection (d), the Adminis-
trator shall consider—
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(A) the known or anticipated adverse ef-
fects of such pollutants on public health and
the environment;

(B) the quantity and location of emissions
or reasonably anticipated emissions of haz-
ardous air pollutants that each category or
subcategory will emit; and

(C) the efficiency of grouping categories or
subcategories according to the pollutants
emitted, or the processes or technologies
used.

(3) Published schedule

Not later than 24 months after November 15,
1990, and after opportunity for comment, the
Administrator shall publish a schedule estab-
lishing a date for the promulgation of emis-
sion standards for each category and sub-
category of sources listed pursuant to sub-
section (c)(1) and (3) which shall be consistent
with the requirements of paragraphs (1) and
(2). The determination of priorities for the
promulgation of standards pursuant to this
paragraph is not a rulemaking and shall not be
subject to judicial review, except that, failure
to promulgate any standard pursuant to the
schedule established by this paragraph shall
be subject to review under section 7604 of this
title.

(4) Judicial review

Notwithstanding section 7607 of this title, no
action of the Administrator adding a pollutant
to the list under subsection (b) or listing a
source category or subcategory under sub-
section (c¢) shall be a final agency action sub-
ject to judicial review, except that any such
action may be reviewed under such section
7607 of this title when the Administrator is-
sues emission standards for such pollutant or
category.

(5) Publicly owned treatment works

The Administrator shall promulgate stand-
ards pursuant to subsection (d) applicable to
publicly owned treatment works (as defined in
title II of the Federal Water Pollution Control
Act [33 U.S.C. 1281 et seq.]) not later than 5
years after November 15, 1990.

(f) Standard to protect health and environment
(1) Report

Not later than 6 years after November 15,
1990, the Administrator shall investigate and
report, after consultation with the Surgeon
General and after opportunity for public com-
ment, to Congress on—

(A) methods of calculating the risk to pub-
lic health remaining, or likely to remain,
from sources subject to regulation under
this section after the application of stand-
ards under subsection (d);

(B) the public health significance of such
estimated remaining risk and the techno-
logically and commercially available meth-
ods and costs of reducing such risks;

(C) the actual health effects with respect
to persons living in the vicinity of sources,
any available epidemiological or other
health studies, risks presented by back-
ground concentrations of hazardous air pol-
lutants, any uncertainties in risk assess-
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ment methodology or other health assess-
ment technique, and any negative health or
environmental consequences to the commu-
nity of efforts to reduce such risks; and
(D) recommendations as to legislation re-
garding such remaining risk.
(2) Emission standards

(A) If Congress does not act on any recom-
mendation submitted under paragraph (1), the
Administrator shall, within 8 years after pro-
mulgation of standards for each category or
subcategory of sources pursuant to subsection
(d), promulgate standards for such category or
subcategory if promulgation of such standards
is required in order to provide an ample mar-
gin of safety to protect public health in ac-
cordance with this section (as in effect before
November 15, 1990) or to prevent, taking into
consideration costs, energy, safety, and other
relevant factors, an adverse environmental ef-
fect. Emission standards promulgated under
this subsection shall provide an ample margin
of safety to protect public health in accord-
ance with this section (as in effect before No-
vember 15, 1990), unless the Administrator de-
termines that a more stringent standard is
necessary to prevent, taking into consider-
ation costs, energy, safety, and other relevant
factors, an adverse environmental effect. If
standards promulgated pursuant to subsection
(d) and applicable to a category or sub-
category of sources emitting a pollutant (or
pollutants) classified as a known, probable or
possible human carcinogen do not reduce life-
time excess cancer risks to the individual
most exposed to emissions from a source in
the category or subcategory to less than one
in one million, the Administrator shall pro-
mulgate standards under this subsection for
such source category.

(B) Nothing in subparagraph (A) or in any
other provision of this section shall be con-
strued as affecting, or applying to the Admin-
istrator’s interpretation of this section, as in
effect before November 15, 1990, and set forth
in the Federal Register of September 14, 1989
(564 Federal Register 38044).

(C) The Administrator shall determine
whether or not to promulgate such standards
and, if the Administrator decides to promul-
gate such standards, shall promulgate the
standards 8 years after promulgation of the
standards under subsection (d) for each source
category or subcategory concerned. In the
case of categories or subcategories for which
standards under subsection (d) are required to
be promulgated within 2 years after November
15, 1990, the Administrator shall have 9 years
after promulgation of the standards under sub-
section (d) to make the determination under
the preceding sentence and, if required, to pro-
mulgate the standards under this paragraph.

(3) Effective date

Any emission standard established pursuant
to this subsection shall become effective upon
promulgation.
(4) Prohibition

No air pollutant to which a standard under
this subsection applies may be emitted from
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any stationary source in violation of such
standard, except that in the case of an existing
source—
(A) such standard shall not apply until 90
days after its effective date, and
(B) the Administrator may grant a waiver
permitting such source a period of up to 2
yvears after the effective date of a standard
to comply with the standard if the Adminis-
trator finds that such period is necessary for
the installation of controls and that steps
will be taken during the period of the waiver
to assure that the health of persons will be
protected from imminent endangerment.
(5) Area sources

The Administrator shall not be required to
conduct any review under this subsection or
promulgate emission limitations under this
subsection for any category or subcategory of
area sources that is listed pursuant to sub-
section (¢)(3) and for which an emission stand-
ard is promulgated pursuant to subsection
(A)(5).

(6) Unique chemical substances

In establishing standards for the control of
unique chemical substances of listed pollut-
ants without CAS numbers under this sub-
section, the Administrator shall establish
such standards with respect to the health and
environmental effects of the substances actu-
ally emitted by sources and direct trans-
formation byproducts of such emissions in the
categories and subcategories.

(g) Modifications
(1) Offsets

(A) A physical change in, or change in the
method of operation of, a major source which
results in a greater than de minimis increase
in actual emissions of a hazardous air pollut-
ant shall not be considered a modification, if
such increase in the quantity of actual emis-
sions of any hazardous air pollutant from such
source will be offset by an equal or greater de-
crease in the quantity of emissions of another
hazardous air pollutant (or pollutants) from
such source which is deemed more hazardous,
pursuant to guidance issued by the Adminis-
trator under subparagraph (B). The owner or
operator of such source shall submit a showing
to the Administrator (or the State) that such
increase has been offset under the preceding
sentence.

(B) The Administrator shall, after notice
and opportunity for comment and not later
than 18 months after November 15, 1990, pub-
lish guidance with respect to implementation
of this subsection. Such guidance shall include
an identification, to the extent practicable, of
the relative hazard to human health resulting
from emissions to the ambient air of each of
the pollutants listed under subsection (b) suf-
ficient to facilitate the offset showing author-
ized by subparagraph (A). Such guidance shall
not authorize offsets between pollutants where
the increased pollutant (or more than one pol-
lutant in a stream of pollutants) causes ad-
verse effects to human health for which no
safety threshold for exposure can be deter-
mined unless there are corresponding de-
creases in such types of pollutant(s).
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(2) Construction, reconstruction and modifica-
tions

(A) After the effective date of a permit pro-
gram under subchapter V in any State, no per-
son may modify a major source of hazardous
air pollutants in such State, unless the Ad-
ministrator (or the State) determines that the
maximum achievable control technology emis-
sion limitation under this section for existing
sources will be met. Such determination shall
be made on a case-by-case basis where no ap-
plicable emissions limitations have been es-
tablished by the Administrator.

(B) After the effective date of a permit pro-
gram under subchapter V in any State, no per-
son may construct or reconstruct any major
source of hazardous air pollutants, unless the
Administrator (or the State) determines that
the maximum achievable control technology
emission limitation under this section for new
sources will be met. Such determination shall
be made on a case-by-case basis where no ap-
plicable emission limitations have been estab-
lished by the Administrator.

(3) Procedures for modifications

The Administrator (or the State) shall es-
tablish reasonable procedures for assuring
that the requirements applying to modifica-
tions under this section are reflected in the
permit.

(h) Work practice standards and other require-

ments
(1) In general

For purposes of this section, if it is not fea-
sible in the judgment of the Administrator to
prescribe or enforce an emission standard for
control of a hazardous air pollutant or pollut-
ants, the Administrator may, in lieu thereof,
promulgate a design, equipment, work prac-
tice, or operational standard, or combination
thereof, which in the Administrator’s judg-
ment is consistent with the provisions of sub-
section (d) or (f). In the event the Adminis-
trator promulgates a design or equipment
standard under this subsection, the Adminis-
trator shall include as part of such standard
such requirements as will assure the proper
operation and maintenance of any such ele-
ment of design or equipment.

(2) Definition

For the purpose of this subsection, the
phrase ‘“‘not feasible to prescribe or enforce an
emission standard” means any situation in
which the Administrator determines that—

(A) a hazardous air pollutant or pollutants
cannot be emitted through a conveyance de-
signed and constructed to emit or capture
such pollutant, or that any requirement for,
or use of, such a conveyance would be incon-
sistent with any Federal, State or local law,
or

(B) the application of measurement meth-
odology to a particular class of sources is
not practicable due to technological and eco-
nomic limitations.

(3) Alternative standard

If after notice and opportunity for comment,
the owner or operator of any source estab-
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lishes to the satisfaction of the Administrator
that an alternative means of emission limita-
tion will achieve a reduction in emissions of
any air pollutant at least equivalent to the re-
duction in emissions of such pollutant
achieved under the requirements of paragraph
(1), the Administrator shall permit the use of
such alternative by the source for purposes of
compliance with this section with respect to
such pollutant.

(4) Numerical standard required

Any standard promulgated under paragraph
(1) shall be promulgated in terms of an emis-
sion standard whenever it is feasible to pro-
mulgate and enforce a standard in such terms.

(i) Schedule for compliance

(1) Preconstruction and operating require-
ments

After the effective date of any emission
standard, limitation, or regulation under sub-
section (d), (f) or (h), no person may construct
any new major source or reconstruct any ex-
isting major source subject to such emission
standard, regulation or limitation unless the
Administrator (or a State with a permit pro-
gram approved under subchapter V) deter-
mines that such source, if properly con-
structed, reconstructed and operated, will
comply with the standard, regulation or limi-
tation.

(2) Special rule

Notwithstanding the requirements of para-
graph (1), a new source which commences con-
struction or reconstruction after a standard,
limitation or regulation applicable to such
source is proposed and before such standard,
limitation or regulation is promulgated shall
not be required to comply with such promul-
gated standard until the date 3 years after the
date of promulgation if—

(A) the promulgated standard, limitation
or regulation is more stringent than the
standard, limitation or regulation proposed;
and

(B) the source complies with the standard,
limitation, or regulation as proposed during
the 3-year period immediately after promul-
gation.

(3) Compliance schedule for existing sources

(A) After the effective date of any emissions
standard, limitation or regulation promul-
gated under this section and applicable to a
source, no person may operate such source in
violation of such standard, limitation or regu-
lation except, in the case of an existing
source, the Administrator shall establish a
compliance date or dates for each category or
subcategory of existing sources, which shall
provide for compliance as expeditiously as
practicable, but in no event later than 3 years
after the effective date of such standard, ex-
cept as provided in subparagraph (B) and para-
graphs (4) through (8).

(B) The Administrator (or a State with a
program approved under subchapter V) may
issue a permit that grants an extension per-
mitting an existing source up to 1 additional
year to comply with standards under sub-
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section (d) if such additional period is nec-
essary for the installation of controls. An ad-
ditional extension of up to 3 years may be
added for mining waste operations, if the 4-
year compliance time is insufficient to dry
and cover mining waste in order to reduce
emissions of any pollutant listed under sub-
section (b).

(4) Presidential exemption

The President may exempt any stationary
source from compliance with any standard or
limitation under this section for a period of
not more than 2 years if the President deter-
mines that the technology to implement such
standard is not available and that it is in the
national security interests of the United
States to do so. An exemption under this para-
graph may be extended for 1 or more addi-
tional periods, each period not to exceed 2
years. The President shall report to Congress
with respect to each exemption (or extension
thereof) made under this paragraph.

(5) Early reduction

(A) The Administrator (or a State acting
pursuant to a permit program approved under
subchapter V) shall issue a permit allowing an
existing source, for which the owner or opera-
tor demonstrates that the source has achieved
a reduction of 90 per centum or more in emis-
sions of hazardous air pollutants (95 per cen-
tum in the case of hazardous air pollutants
which are particulates) from the source, to
meet an alternative emission limitation re-
flecting such reduction in lieu of an emission
limitation promulgated under subsection (d)
for a period of 6 years from the compliance
date for the otherwise applicable standard,
provided that such reduction is achieved be-
fore the otherwise applicable standard under
subsection (d) is first proposed. Nothing in this
paragraph shall preclude a State from requir-
ing reductions in excess of those specified in
this subparagraph as a condition of granting
the extension authorized by the previous sen-
tence.

(B) An existing source which achieves the re-
duction referred to in subparagraph (A) after
the proposal of an applicable standard but be-
fore January 1, 1994, may qualify under sub-
paragraph (A), if the source makes an enforce-
able commitment to achieve such reduction
before the proposal of the standard. Such com-
mitment shall be enforceable to the same ex-
tent as a regulation under this section.

(C) The reduction shall be determined with
respect to verifiable and actual emissions in a
base year not earlier than calendar year 1987,
provided that, there is no evidence that emis-
sions in the base year are artificially or sub-
stantially greater than emissions in other
years prior to implementation of emissions re-
duction measures. The Administrator may
allow a source to use a baseline year of 1985 or
1986 provided that the source can demonstrate
to the satisfaction of the Administrator that
emissions data for the source reflects verifi-
able data based on information for such
source, received by the Administrator prior to
November 15, 1990, pursuant to an information
request issued under section 7414 of this title.
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(D) For each source granted an alternative
emission limitation under this paragraph
there shall be established by a permit issued
pursuant to subchapter V an enforceable emis-
sion limitation for hazardous air pollutants
reflecting the reduction which qualifies the
source for an alternative emission limitation
under this paragraph. An alternative emission
limitation under this paragraph shall not be
available with respect to standards or require-
ments promulgated pursuant to subsection (f)
and the Administrator shall, for the purpose of
determining whether a standard under sub-
section (f) is necessary, review emissions from
sources granted an alternative emission limi-
tation under this paragraph at the same time
that other sources in the category or sub-
category are reviewed.

(E) With respect to pollutants for which high
risks of adverse public health effects may be
associated with exposure to small quantities
including, but not limited to, chlorinated di-
oxins and furans, the Administrator shall by
regulation limit the use of offsetting reduc-
tions in emissions of other hazardous air pol-
lutants from the source as counting toward
the 90 per centum reduction in such high-risk
pollutants qualifying for an alternative emis-
sions limitation under this paragraph.

(6) Other reductions

Notwithstanding the requirements of this
section, no existing source that has installed—
(A) best available control technology (as
defined in section 7479(3) of this title), or
(B) technology required to meet a lowest
achievable emission rate (as defined in sec-
tion 7501 of this title),

prior to the promulgation of a standard under
this section applicable to such source and the
same pollutant (or stream of pollutants) con-
trolled pursuant to an action described in sub-
paragraph (A) or (B) shall be required to com-
ply with such standard under this section
until the date 5 years after the date on which
such installation or reduction has been
achieved, as determined by the Administrator.
The Administrator may issue such rules and
guidance as are necessary to implement this
paragraph.

(7) Extension for new sources

A source for which construction or recon-
struction is commenced after the date an
emission standard applicable to such source is
proposed pursuant to subsection (d) but before
the date an emission standard applicable to
such source is proposed pursuant to subsection
(f) shall not be required to comply with the
emission standard under subsection (f) until
the date 10 years after the date construction
or reconstruction is commenced.

(8) Coke ovens

(A) Any coke oven battery that complies
with the emission limitations established
under subsection (d)(8)(C), subparagraph (B),
and subparagraph (C), and complies with the
provisions of subparagraph (E), shall not be re-
quired to achieve emission limitations pro-
mulgated under subsection (f) until January 1,
2020.
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(B)(i) Not later than December 31, 1992, the
Administrator shall promulgate emission limi-
tations for coke oven emissions from coke
oven batteries. Notwithstanding paragraph (3)
of this subsection, the compliance date for
such emission limitations for existing coke
oven batteries shall be January 1, 1998. Such
emission limitations shall reflect the lowest
achievable emission rate as defined in section
7501 of this title for a coke oven battery that
is rebuilt or a replacement at a coke oven
plant for an existing battery. Such emission
limitations shall be no less stringent than—

(I) 3 per centum leaking doors (5 per cen-
tum leaking doors for six meter batteries);

(IT) 1 per centum leaking lids;

(II1) 4 per centum leaking offtakes; and

(IV) 16 seconds visible emissions per
charge,

with an exclusion for emissions during the pe-
riod after the closing of self-sealing oven doors
(or the total mass emissions equivalent). The
rulemaking in which such emission limita-
tions are promulgated shall also establish an
appropriate measurement methodology for de-
termining compliance with such emission lim-
itations, and shall establish such emission
limitations in terms of an equivalent level of
mass emissions reduction from a coke oven
battery, unless the Administrator finds that
such a mass emissions standard would not be
practicable or enforceable. Such measurement
methodology, to the extent it measures leak-
ing doors, shall take into consideration alter-
native test methods that reflect the best tech-
nology and practices actually applied in the
affected industries, and shall assure that the
final test methods are consistent with the per-
formance of such best technology and prac-
tices.

(ii) If the Administrator fails to promulgate
such emission limitations under this subpara-
graph prior to the effective date of such emis-
sion limitations, the emission limitations ap-
plicable to coke oven batteries under this sub-
paragraph shall be—

(I) 3 per centum leaking doors (5 per cen-
tum leaking doors for six meter batteries);

(IT) 1 per centum leaking lids;

(IIT) 4 per centum leaking offtakes; and

(IV) 16 seconds visible emissions per
charge,

or the total mass emissions equivalent (if the
total mass emissions equivalent is determined
to be practicable and enforceable), with no ex-
clusion for emissions during the period after
the closing of self-sealing oven doors.

(C) Not later than January 1, 2007, the Ad-
ministrator shall review the emission limita-
tions promulgated under subparagraph (B) and
revise, as necessary, such emission limitations
to reflect the lowest achievable emission rate
as defined in section 7501 of this title at the
time for a coke oven battery that is rebuilt or
a replacement at a coke oven plant for an ex-
isting battery. Such emission limitations shall
be no less stringent than the emission limita-
tion promulgated under subparagraph (B).
Notwithstanding paragraph (2) of this sub-
section, the compliance date for such emission
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limitations for existing coke oven batteries
shall be January 1, 2010.

(D) At any time prior to January 1, 1998, the
owner or operator of any coke oven battery
may elect to comply with emission limitations
promulgated under subsection (f) by the date
such emission limitations would otherwise
apply to such coke oven battery, in lieu of the
emission limitations and the compliance dates
provided under subparagraphs (B) and (C) of
this paragraph. Any such owner or operator
shall be legally bound to comply with such
emission limitations promulgated under sub-
section (f) with respect to such coke oven bat-
tery as of January 1, 2003. If no such emission
limitations have been promulgated for such
coke oven battery, the Administrator shall
promulgate such emission limitations in ac-
cordance with subsection (f) for such coke
oven battery.

(E) Coke oven batteries qualifying for an ex-
tension under subparagraph (A) shall make
available not later than January 1, 2000, to the
surrounding communities the results of any
risk assessment performed by the Adminis-
trator to determine the appropriate level of
any emission standard established by the Ad-
ministrator pursuant to subsection (f).

(F) Notwithstanding the provisions of this
section, reconstruction of any source of coke
oven emissions qualifying for an extension
under this paragraph shall not subject such
source to emission limitations under sub-
section (f) more stringent than those estab-
lished under subparagraphs (B) and (C) until
January 1, 2020. For the purposes of this sub-
paragraph, the term ‘‘reconstruction’ includes
the replacement of existing coke oven battery
capacity with new coke oven batteries of com-
parable or lower capacity and lower potential
emissions.

(j) Equivalent emission limitation by permit
(1) Effective date

The requirements of this subsection shall
apply in each State beginning on the effective
date of a permit program established pursuant
to subchapter V in such State, but not prior to
the date 42 months after November 15, 1990.

(2) Failure to promulgate a standard

In the event that the Administrator fails to
promulgate a standard for a category or sub-
category of major sources by the date estab-
lished pursuant to subsection (e)(1) and (3),
and beginning 18 months after such date (but
not prior to the effective date of a permit pro-
gram under subchapter V), the owner or opera-
tor of any major source in such category or
subcategory shall submit a permit application
under paragraph (3) and such owner or opera-
tor shall also comply with paragraphs (5) and
(6).

(3) Applications

By the date established by paragraph (2), the
owner or operator of a major source subject to
this subsection shall file an application for a
permit. If the owner or operator of a source
has submitted a timely and complete applica-
tion for a permit required by this subsection,
any failure to have a permit shall not be a vio-
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lation of paragraph (2), unless the delay in
final action is due to the failure of the appli-
cant to timely submit information required or
requested to process the application. The Ad-
ministrator shall not later than 18 months
after November 15, 1990, and after notice and
opportunity for comment, establish require-
ments for applications under this subsection
including a standard application form and cri-
teria for determining in a timely manner the
completeness of applications.

(4) Review and approval

Permit applications submitted under this
subsection shall be reviewed and approved or
disapproved according to the provisions of sec-
tion 7661d of this title. In the event that the
Administrator (or the State) disapproves a
permit application submitted under this sub-
section or determines that the application is
incomplete, the applicant shall have up to 6
months to revise the application to meet the
objections of the Administrator (or the State).

(5) Emission limitation

The permit shall be issued pursuant to sub-
chapter V and shall contain emission limita-
tions for the hazardous air pollutants subject
to regulation under this section and emitted
by the source that the Administrator (or the
State) determines, on a case-by-case basis, to
be equivalent to the limitation that would
apply to such source if an emission standard
had been promulgated in a timely manner
under subsection (d). In the alternative, if the
applicable criteria are met, the permit may
contain an emissions limitation established
according to the provisions of subsection (i)(5).
For purposes of the preceding sentence, the re-
duction required by subsection (i)(56)(A) shall
be achieved by the date on which the relevant
standard should have been promulgated under
subsection (d). No such pollutant may be emit-
ted in amounts exceeding an emission limita-
tion contained in a permit immediately for
new sources and, as expeditiously as prac-
ticable, but not later than the date 3 years
after the permit is issued for existing sources
or such other compliance date as would apply
under subsection (i).

(6) Applicability of subsequent standards

If the Administrator promulgates an emis-
sion standard that is applicable to the major
source prior to the date on which a permit ap-
plication is approved, the emission limitation
in the permit shall reflect the promulgated
standard rather than the emission limitation
determined pursuant to paragraph (5), pro-
vided that the source shall have the compli-
ance period provided under subsection (i). If
the Administrator promulgates a standard
under subsection (d) that would be applicable
to the source in lieu of the emission limitation
established by permit under this subsection
after the date on which the permit has been is-
sued, the Administrator (or the State) shall
revise such permit upon the next renewal to
reflect the standard promulgated by the Ad-
ministrator providing such source a reason-
able time to comply, but no longer than 8
years after such standard is promulgated or 8
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years after the date on which the source is
first required to comply with the emissions
limitation established by paragraph (5), which-
ever is earlier.

(k) Area source program
(1) Findings and purpose

The Congress finds that emissions of hazard-
ous air pollutants from area sources may indi-
vidually, or in the aggregate, present signifi-
cant risks to public health in urban areas.
Considering the large number of persons ex-
posed and the risks of carcinogenic and other
adverse health effects from hazardous air pol-
lutants, ambient concentrations characteris-
tic of large urban areas should be reduced to
levels substantially below those currently ex-
perienced. It is the purpose of this subsection
to achieve a substantial reduction in emis-
sions of hazardous air pollutants from area
sources and an equivalent reduction in the
public health risks associated with such
sources including a reduction of not less than
75 per centum in the incidence of cancer at-
tributable to emissions from such sources.

(2) Research program

The Administrator shall, after consultation
with State and local air pollution control offi-
cials, conduct a program of research with re-
spect to sources of hazardous air pollutants in
urban areas and shall include within such pro-
gram—

(A) ambient monitoring for a broad range
of hazardous air pollutants (including, but
not limited to, volatile organic compounds,
metals, pesticides and products of incom-
plete combustion) in a representative num-
ber of urban locations;

(B) analysis to characterize the sources of
such pollution with a focus on area sources
and the contribution that such sources make
to public health risks from hazardous air
pollutants; and

(C) consideration of atmospheric trans-
formation and other factors which can ele-
vate public health risks from such pollut-
ants.

Health effects considered under this program
shall include, but not be limited to, carcino-
genicity, mutagenicity, teratogenicity, neuro-
toxicity, reproductive dysfunction and other
acute and chronic effects including the role of
such pollutants as precursors of ozone or acid
aerosol formation. The Administrator shall re-
port the preliminary results of such research
not later than 3 years after November 15, 1990.

(3) National strategy

(A) Considering information collected pursu-
ant to the monitoring program authorized by
paragraph (2), the Administrator shall, not
later than 5 years after November 15, 1990, and
after notice and opportunity for public com-
ment, prepare and transmit to the Congress a
comprehensive strategy to control emissions
of hazardous air pollutants from area sources
in urban areas.

(B) The strategy shall—

(i) identify not less than 30 hazardous air
pollutants which, as the result of emissions
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from area sources, present the greatest
threat to public health in the largest num-
ber of urban areas and that are or will be
listed pursuant to subsection (b), and

(ii) identify the source categories or sub-
categories emitting such pollutants that are
or will be listed pursuant to subsection (c).
When identifying categories and sub-
categories of sources under this subpara-
graph, the Administrator shall assure that
sources accounting for 90 per centum or
more of the aggregate emissions of each of
the 30 identified hazardous air pollutants are
subject to standards pursuant to subsection

(d).

(C) The strategy shall include a schedule of
specific actions to substantially reduce the
public health risks posed by the release of haz-
ardous air pollutants from area sources that
will be implemented by the Administrator
under the authority of this or other laws (in-
cluding, but not limited to, the Toxic Sub-
stances Control Act [15 U.S.C. 2601 et seq.], the
Federal Insecticide, Fungicide and Roden-
ticide Act [7 U.S.C. 136 et seq.] and the Re-
source Conservation and Recovery Act [42
U.S.C. 6901 et seq.]) or by the States. The
strategy shall achieve a reduction in the inci-
dence of cancer attributable to exposure to
hazardous air pollutants emitted by station-
ary sources of not less than 75 per centum,
considering control of emissions of hazardous
air pollutants from all stationary sources and
resulting from measures implemented by the
Administrator or by the States under this or
other laws.

(D) The strategy may also identify research
needs in monitoring, analytical methodology,
modeling or pollution control techniques and
recommendations for changes in law that
would further the goals and objectives of this
subsection.

(E) Nothing in this subsection shall be inter-
preted to preclude or delay implementation of
actions with respect to area sources of hazard-
ous air pollutants under consideration pursu-
ant to this or any other law and that may be
promulgated before the strategy is prepared.

(F) The Administrator shall implement the
strategy as expeditiously as practicable assur-
ing that all sources are in compliance with all
requirements not later than 9 years after No-
vember 15, 1990.

(G) As part of such strategy the Adminis-
trator shall provide for ambient monitoring
and emissions modeling in urban areas as ap-
propriate to demonstrate that the goals and
objectives of the strategy are being met.

(4) Areawide activities

In addition to the national urban air toxics
strategy authorized by paragraph (3), the Ad-
ministrator shall also encourage and support
areawide strategies developed by State or
local air pollution control agencies that are
intended to reduce risks from emissions by
area sources within a particular urban area.
From the funds available for grants under this
section, the Administrator shall set aside not
less than 10 per centum to support areawide
strategies addressing hazardous air pollutants
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emitted by area sources and shall award such
funds on a demonstration basis to those States
with innovative and effective strategies. At
the request of State or local air pollution con-
trol officials, the Administrator shall prepare
guidelines for control technologies or manage-
ment practices which may be applicable to
various categories or subcategories of area
sources.

(5) Report

The Administrator shall report to the Con-
gress at intervals not later than 8 and 12 years
after November 15, 1990, on actions taken
under this subsection and other parts of this
chapter to reduce the risk to public health
posed by the release of hazardous air pollut-
ants from area sources. The reports shall also
identify specific metropolitan areas that con-
tinue to experience high risks to public health
as the result of emissions from area sources.

(1) State programs
(1) In general

Each State may develop and submit to the
Administrator for approval a program for the
implementation and enforcement (including a
review of enforcement delegations previously
granted) of emission standards and other re-
quirements for air pollutants subject to this
section or requirements for the prevention and
mitigation of accidental releases pursuant to
subsection (r). A program submitted by a
State under this subsection may provide for
partial or complete delegation of the Adminis-
trator’s authorities and responsibilities to im-
plement and enforce emissions standards and
prevention requirements but shall not include
authority to set standards less stringent than
those promulgated by the Administrator under
this chapter.

(2) Guidance

Not later than 12 months after November 15,
1990, the Administrator shall publish guidance
that would be useful to the States in develop-
ing programs for submittal under this sub-
section. The guidance shall also provide for
the registration of all facilities producing,
processing, handling or storing any substance
listed pursuant to subsection (r) in amounts
greater than the threshold quantity. The Ad-
ministrator shall include as an element in
such guidance an optional program begun in
1986 for the review of high-risk point sources
of air pollutants including, but not limited to,
hazardous air pollutants listed pursuant to
subsection (b).

(3) Technical assistance

The Administrator shall establish and main-
tain an air toxics clearinghouse and center to
provide technical information and assistance
to State and local agencies and, on a cost re-
covery basis, to others on control technology,
health and ecological risk assessment, risk
analysis, ambient monitoring and modeling,
and emissions measurement and monitoring.
The Administrator shall use the authority of
section 7403 of this title to examine methods
for preventing, measuring, and controlling
emissions and evaluating associated health
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and ecological risks. Where appropriate, such
activity shall be conducted with not-for-profit
organizations. The Administrator may con-
duct research on methods for preventing,
measuring and controlling emissions and eval-
uating associated health and environment
risks. All information collected under this
paragraph shall be available to the public.

(4) Grants

Upon application of a State, the Adminis-
trator may make grants, subject to such terms
and conditions as the Administrator deems ap-
propriate, to such State for the purpose of as-
sisting the State in developing and imple-
menting a program for submittal and approval
under this subsection. Programs assisted
under this paragraph may include program
elements addressing air pollutants or ex-
tremely hazardous substances other than
those specifically subject to this section.
Grants under this paragraph may include sup-
port for high-risk point source review as pro-
vided in paragraph (2) and support for the de-
velopment and implementation of areawide
area source programs pursuant to subsection
(k).

(5) Approval or disapproval

Not later than 180 days after receiving a pro-
gram submitted by a State, and after notice
and opportunity for public comment, the Ad-
ministrator shall either approve or disapprove
such program. The Administrator shall dis-
approve any program submitted by a State, if
the Administrator determines that—

(A) the authorities contained in the pro-
gram are not adequate to assure compliance
by all sources within the State with each ap-
plicable standard, regulation or requirement
established by the Administrator under this
section;

(B) adequate authority does not exist, or
adequate resources are not available, to im-
plement the program;

(C) the schedule for implementing the pro-
gram and assuring compliance by affected
sources is not sufficiently expeditious; or

(D) the program is otherwise not in com-
pliance with the guidance issued by the Ad-
ministrator under paragraph (2) or is not
likely to satisfy, in whole or in part, the ob-
jectives of this chapter.

If the Administrator disapproves a State pro-
gram, the Administrator shall notify the State
of any revisions or modifications necessary to
obtain approval. The State may revise and re-
submit the proposed program for review and
approval pursuant to the provisions of this
subsection.

(6) Withdrawal

Whenever the Administrator determines,
after public hearing, that a State is not ad-
ministering and enforcing a program approved
pursuant to this subsection in accordance with
the guidance published pursuant to paragraph
(2) or the requirements of paragraph (5), the
Administrator shall so notify the State and, if
action which will assure prompt compliance is
not taken within 90 days, the Administrator
shall withdraw approval of the program. The
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Administrator shall not withdraw approval of
any program unless the State shall have been
notified and the reasons for withdrawal shall
have been stated in writing and made public.

(7) Authority to enforce

Nothing in this subsection shall prohibit the
Administrator from enforcing any applicable
emission standard or requirement under this
section.

(8) Local program

The Administrator may, after notice and op-
portunity for public comment, approve a pro-
gram developed and submitted by a local air
pollution control agency (after consultation
with the State) pursuant to this subsection
and any such agency implementing an ap-
proved program may take any action author-
ized to be taken by a State under this section.
(9) Permit authority

Nothing in this subsection shall affect the
authorities and obligations of the Adminis-
trator or the State under subchapter V.

(m) Atmospheric deposition to Great Lakes and
coastal waters
(1) Deposition assessment

The Administrator, in cooperation with the
Under Secretary of Commerce for Oceans and
Atmosphere, shall conduct a program to iden-
tify and assess the extent of atmospheric depo-
sition of hazardous air pollutants (and in the
discretion of the Administrator, other air pol-
lutants) to the Great Lakes, the Chesapeake
Bay, Lake Champlain and coastal waters. As
part of such program, the Administrator
shall—

(A) monitor the Great Lakes, the Chesa-
peake Bay, Lake Champlain and coastal wa-
ters, including monitoring of the Great
Lakes through the monitoring network es-
tablished pursuant to paragraph (2) of this
subsection and designing and deploying an
atmospheric monitoring network for coastal
waters pursuant to paragraph (4);

(B) investigate the sources and deposition
rates of atmospheric deposition of air pollut-
ants (and their atmospheric transformation
precursors);

(C) conduct research to develop and im-
prove monitoring methods and to determine
the relative contribution of atmospheric pol-
lutants to total pollution loadings to the
Great Lakes, the Chesapeake Bay, Lake
Champlain, and coastal waters;

(D) evaluate any adverse effects to public
health or the environment caused by such
deposition (including effects resulting from
indirect exposure pathways) and assess the
contribution of such deposition to violations
of water quality standards established pur-
suant to the Federal Water Pollution Con-
trol Act [33 U.S.C. 1251 et seq.] and drinking
water standards established pursuant to the
Safe Drinking Water Act [42 U.S.C. 300f et
seq.]; and

(BE) sample for such pollutants in biota,
fish, and wildlife of the Great Lakes, the
Chesapeake Bay, Lake Champlain and coast-
al waters and characterize the sources of
such pollutants.
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(2) Great Lakes monitoring network

The Administrator shall oversee, in accord-
ance with Annex 15 of the Great Lakes Water
Quality Agreement, the establishment and op-
eration of a Great Lakes atmospheric deposi-
tion network to monitor atmospheric deposi-
tion of hazardous air pollutants (and in the
Administrator’s discretion, other air pollut-
ants) to the Great Lakes.

(A) As part of the network provided for in
this paragraph, and not later than December
31, 1991, the Administrator shall establish in
each of the 5 Great Lakes at least 1 facility
capable of monitoring the atmospheric depo-
sition of hazardous air pollutants in both
dry and wet conditions.

(B) The Administrator shall use the data
provided by the network to identify and
track the movement of hazardous air pollut-
ants through the Great Lakes, to determine
the portion of water pollution loadings at-
tributable to atmospheric deposition of such
pollutants, and to support development of
remedial action plans and other manage-
ment plans as required by the Great Lakes
Water Quality Agreement.

(C) The Administrator shall assure that
the data collected by the Great Lakes at-
mospheric deposition monitoring network is
in a format compatible with databases spon-
sored by the International Joint Commis-
sion, Canada, and the several States of the
Great Lakes region.

(3) Monitoring for the Chesapeake Bay and
Lake Champlain

The Administrator shall establish at the
Chesapeake Bay and Lake Champlain atmos-
pheric deposition stations to monitor deposi-
tion of hazardous air pollutants (and in the
Administrator’s discretion, other air pollut-
ants) within the Chesapeake Bay and Lake
Champlain watersheds. The Administrator
shall determine the role of air deposition in
the pollutant loadings of the Chesapeake Bay
and Lake Champlain, investigate the sources
of air pollutants deposited in the watersheds,
evaluate the health and environmental effects
of such pollutant loadings, and shall sample
such pollutants in biota, fish and wildlife
within the watersheds, as necessary to charac-
terize such effects.

(4) Monitoring for coastal waters

The Administrator shall design and deploy
atmospheric deposition monitoring networks
for coastal waters and their watersheds and
shall make any information collected through
such networks available to the public. As part
of this effort, the Administrator shall conduct
research to develop and improve deposition
monitoring methods, and to determine the rel-
ative contribution of atmospheric pollutants
to pollutant loadings. For purposes of this sub-
section, ‘‘coastal waters’ shall mean estuaries
selected pursuant to section 320(a)(2)(A) of the
Federal Water Pollution Control Act [33 U.S.C.
1330(a)(2)(A)] or listed pursuant to section
320(a)(2)(B) of such Act [33 U.S.C. 1330(a)(2)(B)]
or estuarine research reserves designated pur-
suant to section 1461 of title 16.
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(5) Report

Within 3 years of November 15, 1990, and bi-
ennially thereafter, the Administrator, in co-
operation with the Under Secretary of Com-
merce for Oceans and Atmosphere, shall sub-
mit to the Congress a report on the results of
any monitoring, studies, and investigations
conducted pursuant to this subsection. Such
report shall include, at a minimum, an assess-
ment of—

(A) the contribution of atmospheric depo-
sition to pollution loadings in the Great
Lakes, the Chesapeake Bay, Lake Champlain
and coastal waters;

(B) the environmental and public health
effects of any pollution which is attributable
to atmospheric deposition to the Great
Lakes, the Chesapeake Bay, Lake Champlain
and coastal waters;

(C) the source or sources of any pollution
to the Great Lakes, the Chesapeake Bay,
Lake Champlain and coastal waters which is
attributable to atmospheric deposition;

(D) whether pollution loadings in the
Great Lakes, the Chesapeake Bay, Lake
Champlain or coastal waters cause or con-
tribute to exceedances of drinking water
standards pursuant to the Safe Drinking
Water Act [42 U.S.C. 300f et seq.] or water
quality standards pursuant to the Federal
Water Pollution Control Act [33 U.S.C. 1251
et seq.] or, with respect to the Great Lakes,
exceedances of the specific objectives of the
Great Lakes Water Quality Agreement; and

(E) a description of any revisions of the re-
quirements, standards, and limitations pur-
suant to this chapter and other applicable
Federal laws as are necessary to assure pro-
tection of human health and the environ-
ment.

(6) Additional regulation

As part of the report to Congress, the Ad-
ministrator shall determine whether the other
provisions of this section are adequate to pre-
vent serious adverse effects to public health
and serious or widespread environmental ef-
fects, including such effects resulting from in-
direct exposure pathways, associated with at-
mospheric deposition to the Great Lakes, the
Chesapeake Bay, Lake Champlain and coastal
waters of hazardous air pollutants (and their
atmospheric transformation products). The
Administrator shall take into consideration
the tendency of such pollutants to bioaccumu-
late. Within 5 years after November 15, 1990,
the Administrator shall, based on such report
and determination, promulgate, in accordance
with this section, such further emission stand-
ards or control measures as may be necessary
and appropriate to prevent such effects, in-
cluding effects due to bioaccumulation and in-
direct exposure pathways. Any requirements
promulgated pursuant to this paragraph with
respect to coastal waters shall only apply to
the coastal waters of the States which are sub-
ject to section 7627(a) of this title.

(n) Other provisions
(1) Electric utility steam generating units

(A) The Administrator shall perform a study
of the hazards to public health reasonably an-
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ticipated to occur as a result of emissions by
electric utility steam generating units of pol-
lutants listed under subsection (b) after impo-
sition of the requirements of this chapter. The
Administrator shall report the results of this
study to the Congress within 3 years after No-
vember 15, 1990. The Administrator shall de-
velop and describe in the Administrator’s re-
port to Congress alternative control strategies
for emissions which may warrant regulation
under this section. The Administrator shall
regulate electric utility steam generating
units under this section, if the Administrator
finds such regulation is appropriate and nec-
essary after considering the results of the
study required by this subparagraph.

(B) The Administrator shall conduct, and
transmit to the Congress not later than 4
years after November 15, 1990, a study of mer-
cury emissions from electric utility steam
generating units, municipal waste combustion
units, and other sources, including area
sources. Such study shall consider the rate
and mass of such emissions, the health and en-
vironmental effects of such emissions, tech-
nologies which are available to control such
emissions, and the costs of such technologies.

(C) The National Institute of Environmental
Health Sciences shall conduct, and transmit
to the Congress not later than 3 years after
November 15, 1990, a study to determine the
threshold level of mercury exposure below
which adverse human health effects are not
expected to occur. Such study shall include a
threshold for mercury concentrations in the
tissue of fish which may be consumed (includ-
ing consumption by sensitive populations)
without adverse effects to public health.

(2) Coke oven production technology study

(A) The Secretary of the Department of En-
ergy and the Administrator shall jointly un-
dertake a 6-year study to assess coke oven pro-
duction emission control technologies and to
assist in the development and commercializa-
tion of technically practicable and economi-
cally viable control technologies which have
the potential to significantly reduce emissions
of hazardous air pollutants from coke oven
production facilities. In identifying control
technologies, the Secretary and the Adminis-
trator shall consider the range of existing
coke oven operations and battery design and
the availability of sources of materials for
such coke ovens as well as alternatives to ex-
isting coke oven production design.

(B) The Secretary and the Administrator are
authorized to enter into agreements with per-
sons who propose to develop, install and oper-
ate coke production emission control tech-
nologies which have the potential for signifi-
cant emissions reductions of hazardous air
pollutants provided that Federal funds shall
not exceed 50 per centum of the cost of any
project assisted pursuant to this paragraph.

(C) On completion of the study, the Sec-
retary shall submit to Congress a report on
the results of the study and shall make recom-
mendations to the Administrator identifying
practicable and economically viable control
technologies for coke oven production facili-
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ties to reduce residual risks remaining after
implementation of the standard under sub-
section (d).

(D) There are authorized to be appropriated
$5,000,000 for each of the fiscal years 1992
through 1997 to carry out the program author-
ized by this paragraph.

(3) Publicly owned treatment works

The Administrator may conduct, in coopera-
tion with the owners and operators of publicly
owned treatment works, studies to character-
ize emissions of hazardous air pollutants emit-
ted by such facilities, to identify industrial,
commercial and residential discharges that
contribute to such emissions and to dem-
onstrate control measures for such emissions.
When promulgating any standard under this
section applicable to publicly owned treat-
ment works, the Administrator may provide
for control measures that include pre-
treatment of discharges causing emissions of
hazardous air pollutants and process or prod-
uct substitutions or limitations that may be
effective in reducing such emissions. The Ad-
ministrator may prescribe uniform sampling,
modeling and risk assessment methods for use
in implementing this subsection.

(4) Oil and gas wells; pipeline facilities

(A) Notwithstanding the provisions of sub-
section (a), emissions from any oil or gas ex-
ploration or production well (with its associ-
ated equipment) and emissions from any pipe-
line compressor or pump station shall not be
aggregated with emissions from other similar
units, whether or not such units are in a con-
tiguous area or under common control, to de-
termine whether such units or stations are
major sources, and in the case of any oil or gas
exploration or production well (with its asso-
ciated equipment), such emissions shall not be
aggregated for any purpose under this section.

(B) The Administrator shall not list oil and
gas production wells (with its associated
equipment) as an area source category under
subsection (c), except that the Administrator
may establish an area source category for oil
and gas production wells located in any metro-
politan statistical area or consolidated metro-
politan statistical area with a population in
excess of 1 million, if the Administrator deter-
mines that emissions of hazardous air pollut-
ants from such wells present more than a neg-
ligible risk of adverse effects to public health.

(5) Hydrogen sulfide

The Administrator is directed to assess the
hazards to public health and the environment
resulting from the emission of hydrogen sul-
fide associated with the extraction of oil and
natural gas resources. To the extent prac-
ticable, the assessment shall build upon and
not duplicate work conducted for an assess-
ment pursuant to section 8002(m) of the Solid
Waste Disposal Act [42 U.S.C. 6982(m)] and
shall reflect consultation with the States. The
assessment shall include a review of existing
State and industry control standards, tech-
niques and enforcement. The Administrator
shall report to the Congress within 24 months
after November 15, 1990, with the findings of

Document #1838666
TITLE 42—THE PUBLIC HEALTH AND WELFARE 12

Filed: 04/17/2020

such assessment, together with any recom-
mendations, and shall, as appropriate, develop
and implement a control strategy for emis-
sions of hydrogen sulfide to protect human
health and the environment, based on the find-
ings of such assessment, using authorities
under this chapter including sections3 7411 of
this title and this section.

(6) Hydrofluoric acid

Not later than 2 years after November 15,
1990, the Administrator shall, for those regions
of the country which do not have comprehen-
sive health and safety regulations with respect
to hydrofluoric acid, complete a study of the
potential hazards of hydrofluoric acid and the
uses of hydrofluoric acid in industrial and
commercial applications to public health and
the environment considering a range of events
including worst-case accidental releases and
shall make recommendations to the Congress
for the reduction of such hazards, if appro-
priate.

(7) RCRA facilities

In the case of any category or subcategory of
sources the air emissions of which are regu-
lated under subtitle C of the Solid Waste Dis-
posal Act [42 U.S.C. 6921 et seq.], the Adminis-
trator shall take into account any regulations
of such emissions which are promulgated
under such subtitle and shall, to the maximum
extent practicable and consistent with the
provisions of this section, ensure that the re-
quirements of such subtitle and this section
are consistent.

(0) National Academy of Sciences study

(1) Request of the Academy

Within 3 months of November 15, 1990, the
Administrator shall enter into appropriate ar-
rangements with the National Academy of
Sciences to conduct a review of—

(A) risk assessment methodology used by
the Environmental Protection Agency to de-
termine the carcinogenic risk associated
with exposure to hazardous air pollutants
from source categories and subcategories
subject to the requirements of this section;
and

(B) improvements in such methodology.

(2) Elements to be studied

In conducting such review, the National
Academy of Sciences should consider, but not
be limited to, the following—

(A) the techniques used for estimating and
describing the carcinogenic potency to hu-
mans of hazardous air pollutants; and

(B) the techniques used for estimating ex-
posure to hazardous air pollutants (for hypo-
thetical and actual maximally exposed indi-
viduals as well as other exposed individuals).

(3) Other health effects of concern

To the extent practicable, the Academy
shall evaluate and report on the methodology
for assessing the risk of adverse human health
effects other than cancer for which safe
thresholds of exposure may not exist, includ-

380 in original. Probably should be ‘‘section’.
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ing, but not limited to, inheritable genetic
mutations, birth defects, and reproductive
dysfunctions.

(4) Report

A report on the results of such review shall
be submitted to the Senate Committee on En-
vironment and Public Works, the House Com-
mittee on Energy and Commerce, the Risk As-
sessment and Management Commission estab-
lished by section 303 of the Clean Air Act
Amendments of 1990 and the Administrator
not later than 30 months after November 15,
1990.

(5) Assistance

The Administrator shall assist the Academy
in gathering any information the Academy
deems necessary to carry out this subsection.
The Administrator may use any authority
under this chapter to obtain information from
any person, and to require any person to con-
duct tests, keep and produce records, and
make reports respecting research or other ac-
tivities conducted by such person as necessary
to carry out this subsection.

(6) Authorization

Of the funds authorized to be appropriated to
the Administrator by this chapter, such
amounts as are required shall be available to
carry out this subsection.

(7) Guidelines for carcinogenic risk assessment

The Administrator shall consider, but need
not adopt, the recommendations contained in
the report of the National Academy of Sci-
ences prepared pursuant to this subsection and
the views of the Science Advisory Board, with
respect to such report. Prior to the promulga-
tion of any standard under subsection (f), and
after notice and opportunity for comment, the
Administrator shall publish revised Guidelines
for Carcinogenic Risk Assessment or a de-
tailed explanation of the reasons that any rec-
ommendations contained in the report of the
National Academy of Sciences will not be im-
plemented. The publication of such revised
Guidelines shall be a final Agency action for
purposes of section 7607 of this title.

(p) Mickey Leland National Urban Air Toxics Re-
search Center

(1) Establishment

The Administrator shall oversee the estab-
lishment of a National Urban Air Toxics Re-
search Center, to be located at a university, a
hospital, or other facility capable of under-
taking and maintaining similar research capa-
bilities in the areas of epidemiology, oncology,
toxicology, pulmonary medicine, pathology,
and biostatistics. The center shall be known as
the Mickey Leland National Urban Air Toxics
Research Center. The geographic site of the
National Urban Air Toxics Research Center
should be further directed to Harris County,
Texas, in order to take full advantage of the
well developed scientific community presence
on-site at the Texas Medical Center as well as
the extensive data previously compiled for the
comprehensive monitoring system currently
in place.
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(2) Board of Directors

The National Urban Air Toxics Research
Center shall be governed by a Board of Direc-
tors to be comprised of 9 members, the ap-
pointment of which shall be allocated pro rata
among the Speaker of the House, the Majority
Leader of the Senate and the President. The
members of the Board of Directors shall be se-
lected based on their respective academic and
professional backgrounds and expertise in
matters relating to public health, environ-
mental pollution and industrial hygiene. The
duties of the Board of Directors shall be to de-
termine policy and research guidelines, submit
views from center sponsors and the public and
issue periodic reports of center findings and
activities.

(3) Scientific Advisory Panel

The Board of Directors shall be advised by a
Scientific Advisory Panel, the 13 members of
which shall be appointed by the Board, and to
include eminent members of the scientific and
medical communities. The Panel membership
may include scientists with relevant experi-
ence from the National Institute of Environ-
mental Health Sciences, the Center for Dis-
ease Control, the Environmental Protection
Agency, the National Cancer Institute, and
others, and the Panel shall conduct peer re-
view and evaluate research results. The Panel
shall assist the Board in developing the re-
search agenda, reviewing proposals and appli-
cations, and advise on the awarding of re-
search grants.

(4) Funding

The center shall be established and funded
with both Federal and private source funds.

(q) Savings provision

(1) Standards previously promulgated

Any standard under this section in effect be-
fore the date of enactment of the Clean Air
Act Amendments of 1990 [November 15, 1990]
shall remain in force and effect after such date
unless modified as provided in this section be-
fore the date of enactment of such Amend-
ments or under such Amendments. Except as
provided in paragraph (4), any standard under
this section which has been promulgated, but
has not taken effect, before such date shall not
be affected by such Amendments unless modi-
fied as provided in this section before such
date or under such Amendments. Each such
standard shall be reviewed and, if appropriate,
revised, to comply with the requirements of
subsection (d) within 10 years after the date of
enactment of the Clean Air Act Amendments
of 1990. If a timely petition for review of any
such standard under section 7607 of this title is
pending on such date of enactment, the stand-
ard shall be upheld if it complies with this sec-
tion as in effect before that date. If any such
standard is remanded to the Administrator,
the Administrator may in the Administrator’s
discretion apply either the requirements of
this section, or those of this section as in ef-
fect before the date of enactment of the Clean
Air Act Amendments of 1990.

—SA23 -

Page 80 of 99
P



USCA Case #19-1176
Page 6561

8386
PUBLIC

Document
TITLE 42—THE

(2) Special rule

Notwithstanding paragraph (1), no standard
shall be established under this section, as
amended by the Clean Air Act Amendments of
1990, for radionuclide emissions from (A) ele-
mental phosphorous plants, (B) grate calci-
nation elemental phosphorous plants, (C)
phosphogypsum stacks, or (D) any subcategory
of the foregoing. This section, as in effect
prior to the date of enactment of the Clean Air
Act Amendments of 1990 [November 15, 1990],
shall remain in effect for radionuclide emis-
sions from such plants and stacks.

(3) Other categories

Notwithstanding paragraph (1), this section,
as in effect prior to the date of enactment of
the Clean Air Act Amendments of 1990 [No-
vember 15, 1990], shall remain in effect for
radionuclide emissions from non-Department
of Energy Federal facilities that are not li-
censed by the Nuclear Regulatory Commis-
sion, coal-fired utility and industrial boilers,
underground uranium mines, surface uranium
mines, and disposal of uranium mill tailings
piles, unless the Administrator, in the Admin-
istrator’s discretion, applies the requirements
of this section as modified by the Clean Air
Act Amendments of 1990 to such sources of
radionuclides.

(4) Medical facilities

Notwithstanding paragraph (1), no standard
promulgated under this section prior to No-
vember 15, 1990, with respect to medical re-
search or treatment facilities shall take effect
for two years following November 15, 1990, un-
less the Administrator makes a determination
pursuant to a rulemaking under subsection
(d)(9). If the Administrator determines that
the regulatory program established by the Nu-
clear Regulatory Commission for such facili-
ties does not provide an ample margin of safe-
ty to protect public health, the requirements
of this section shall fully apply to such facili-
ties. If the Administrator determines that
such regulatory program does provide an
ample margin of safety to protect the public
health, the Administrator is not required to
promulgate a standard under this section for
such facilities, as provided in subsection (d)(9).

(r) Prevention of accidental releases

(1) Purpose and general duty

It shall be the objective of the regulations
and programs authorized under this subsection
to prevent the accidental release and to mini-
mize the consequences of any such release of
any substance listed pursuant to paragraph (3)
or any other extremely hazardous substance.
The owners and operators of stationary
sources producing, processing, handling or
storing such substances have a general duty in
the same manner and to the same extent as
section 654 of title 29 to identify hazards which
may result from such releases using appro-
priate hazard assessment techniques, to design
and maintain a safe facility taking such steps
as are necessary to prevent releases, and to
minimize the consequences of accidental re-
leases which do occur. For purposes of this

66
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paragraph, the provisions of section 7604 of
this title shall not be available to any person
or otherwise be construed to be applicable to
this paragraph. Nothing in this section shall
be interpreted, construed, implied or applied
to create any liability or basis for suit for
compensation for bodily injury or any other
injury or property damages to any person
which may result from accidental releases of
such substances.

(2) Definitions

(A) The term ‘‘accidental release’ means an
unanticipated emission of a regulated sub-
stance or other extremely hazardous substance
into the ambient air from a stationary source.

(B) The term ‘‘regulated substance’ means a
substance listed under paragraph (3).

(C) The term ‘‘stationary source’ means any
buildings, structures, equipment, installations
or substance emitting stationary activities (i)
which belong to the same industrial group, (ii)
which are located on one or more contiguous
properties, (iii) which are under the control of
the same person (or persons under common
control), and (iv) from which an accidental re-
lease may occur.

(D) The term ‘‘retail facility’’ means a sta-
tionary source at which more than one-half of
the income is obtained from direct sales to end
users or at which more than one-half of the
fuel sold, by volume, is sold through a cylinder
exchange program.

(3) List of substances

The Administrator shall promulgate not
later than 24 months after November 15, 1990,
an initial list of 100 substances which, in the
case of an accidental release, are known to
cause or may reasonably be anticipated to
cause death, injury, or serious adverse effects
to human health or the environment. For pur-
poses of promulgating such list, the Adminis-
trator shall use, but is not limited to, the list
of extremely hazardous substances published
under the Emergency Planning and Commu-
nity Right-to-Know? Act of 1986 [42 U.S.C.
11001 et seq.], with such modifications as the
Administrator deems appropriate. The initial
list shall include chlorine, anhydrous ammo-
nia, methyl chloride, ethylene oxide, vinyl
chloride, methyl isocyanate, hydrogen cya-
nide, ammonia, hydrogen sulfide, toluene
diisocyanate, phosgene, bromine, anhydrous
hydrogen chloride, hydrogen fluoride, anhy-
drous sulfur dioxide, and sulfur trioxide. The
initial list shall include at least 100 substances
which pose the greatest risk of causing death,
injury, or serious adverse effects to human
health or the environment from accidental re-
leases. Regulations establishing the list shall
include an explanation of the basis for estab-
lishing the list. The list may be revised from
time to time by the Administrator on the Ad-
ministrator’s own motion or by petition and
shall be reviewed at least every b years. No air
pollutant for which a national primary ambi-
ent air quality standard has been established
shall be included on any such list. No sub-
stance, practice, process, or activity regulated

480 in original. Probably should be ‘‘Right-To-Know’’.
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need for revision, or implementation of any plan or plan revision
required under this Act.”.

(e) NEw SOURCE STANDARDS OF PERFORMANCE.—(1) Section
111(b)1XB) of the Clean Air Act (42 U.S.C. 7411(bX1)B)) is amended
as follows:

(A) Strike “120 days” and insert ‘““one year”.

(B) Strike “90 days” and insert “one year”.

(C) Strike “four years’ and insert “8 years”.

(D) Immediately before the sentence beginning “Standards of
performance or revisions thereof’ insert “Notwithstanding the
requirements of the previous sentence, the Administrator need
not review any such standard if the Administrator determines
that such review is not appropriate in light of readily available
information on the efficacy of such standard.”.

(E) Add the following at the end: “When implementation and
enforcement of any requirement of this Act indicate that emis-
sion limitations and percent reductions beyond those required
by the standards promulgated under this section are achieved in
practice, the Administrator shall, when revising standards
promulgated under this section, consider the emission limita-
tions and percent reductions achieved in practice.”.

(2) Section 111(f)(1) of the Clean Air Act (42 U.S.C. T411(H(1)) is
amended to read as follows:

“(1) For those categories of major stationary sources that the Regulations.
Administrator listed under subsection (bX1)}A) before the date of the
enactment of the Clean Air Act Amendments of 1990 and for which
regulations had not been proposed by the Administrator by such
date, the Administrator shall—

‘(A) propose regulations establishing standards of perform-
ance for at least 25 percent of such categories of sources within
2 years after the date of the enactment of the Clean Air Act
Amendments of 1990;

“(B) propose regulations establishing standards of perform-
ance for at least 50 percent of such categories of sources within
4 years after the date of the enactment of the Clean Air Act
Amendments of 1990; and

“(C) propose regulations for the remaining categories of
sources within 6 years after the date of the enactment of the
Clean Air Act Amendments of 1990.”.

(f) Savings Crausk.—Section 111(a)3) of the Clean Air Act (42
U.S.C. 7411(f(1)) is amended by adding at the end: “Nothing in title
II of this Act relating to nonroad engines shall be construed to apply
to stationary internal combustion engines.”.

(g) REGuLATION OF ExisTiNG Sources.—Section 111(d)1)XA)Q) of
the Clean Air Act (42 U.S.C. 7411(d)X(1)A)i)) is amended by striking
“or 112(b)(1XA)” and inserting “or emitted from a source category
which is regulated under section 112",

(h) ConsurraTioN.—The penultimate sentence of section 121 of
the Clean Air Act (42 US.C. 7421) is amended to read as follows:
“The Administrator shall update as necessary the original regula- Regulations.
tions required and promulgated under this section (as in effect
immediately before the date of the enactment of the Clean Air Act
Amendments of 1990) to ensure adequate consultation.”.

(i) DELEGATION.—The second sentence of section 301(a)(1) of the
Clean Air Act (42 U.S.C. 7601(a)(1)) is amended by inserting “subject
to section 307(d)” immediately following “regulations’.
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and sources subject to the provisions of this section and shall include
aggregate information from the database in each annual report. The
report shall include, but not be limited to—

‘c‘l(g)a status report on standard-setting under subsections (d)
and (f);

“(2) information with respect to compliance with such stand-
ards including the costs of compliance experienced by sources in
various categories and subcategories;

“(3) development and implementation of the national urban
air toxics program; and

“(4) recommendations of the Chemical Safety and Hazard
Investigation Board with respect to the prevention and mitiga-
tion of accidental releases.”. '

SEC. 302. CONFORMING AMENDMENTS.

42 USC 7411. (a) Section 111(d)X1) of the Clean Air Act is amended by striking
“112(b)(1)(A)” and inserting in lieu thereof “112(b)”.

(b) Section 111 of the Clean Air Act is amended by striking
paragraphs (g)(5) and (g)(6) and redesignating the succeeding para-
graphs accordingly. Such section is further amended by striking “or
section 112” in paragraph (g)(5) as redesignated in the preceding
sentence.

42 USC 7414. (c) Section 114(a) of the Clean Air Act is amended by striking “or”
after “‘section 111,” and by inserting “, or any regulation of solid
waste combustion under section 129,” after “section 112”.

42 USC 7418. (d) Section 118(b) of the Clean Air Act is amended by striking
“112(c)” and inserting in lieu thereof “112(i)(4)".
42 USC 7602. (e) Section 302(k) of the Clean Air Act is amended by adding before

the period at the end thereof ¢, and any design, equipment, work
practice or operational standard promulgated under this Act.”.

42 USC 7604. (f) Section 304(b) of the Clean Air Act is amended by striking
“112(c)1XB)” and inserting in lieu thereof “112(i)(3)A) or (H(4)”.
42 USC 7607. (g) Section 307(b)(1) is amended by striking “112(c)” and inserting

in lieu thereof “112”.
(h) Section 307(d)(1) is amended by inserting—
“(D) the promulgation of any requirement for solid waste
combustion under section 129,”
after subparagraph (C) and redesignating the succeeding subpara-
graphs accordingly.

42 USC 7412 SEC. 303. RISK ASSESSMENT AND MANAGEMENT COMMISSION.

note. (a) EstaBLiSHMENT.—There is hereby established a Risk Assess-
ment and Management Commission (hereafter referred to in this
section as the “Commission”), which shall commence proceedings
not later than 18 months after the date of enactment of the Clean
Air Act Amendments of 1990 and which shall make a full investiga-
tion of the policy implications and appropriate uses of risk assess-
ment and risk management in regulatory programs under various
Federal laws to prevent cancer and other chronic human health
effects which may result from exposure to hazardous substances.
(b) CHARGE.—The Commission shall consider—

(1) the report of the National Academy of Sciences authorized
by section 112(o) of the Clean Air Act, the use and limitations of
risk assessment in establishing emission or effluent standards,
ambient standards, exposure standards, acceptable concentra-
tion levels, tolerances or other environmental criteria for
hazardous substances that present a risk of carcinogenic effects
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stance acting alone, Yet current Gov-
ernment risk assessment policles do
not take above-average sensitivity into
account.

Likewise, some portion of the popu-
lation is exposed to much higher levels
of toxic chemicals due to their residen-
tial location, work exposure, food and
water consumption, the co-location of
pollution sources, and other factors.
Current Government policies are in-
consistent in taking these factors into
account in order to assure that risk es-
timates represent the danger to the
most exposed persons.

It is the Intent of the managers in
this legislation, as in all of the land-
mark public health and environmental
protection laws, that protecting public
health means protecting the health of
the people who are most sensitive to
and most exposed to toxic chemicals.
The Commission shall bear this funda-
mental policy in mind in all of its stud-
ies and recommendations,

The PRESIDING OFFICER. Who
yields time?

The Senator from Rhode Island.

Mr. CHAFEE. I yleld 3 minutes to
the distinguished Senator from Cali-
fornia.

The PRESIDING OFFICER.
Senator from California.

Mr. WILSON. Mr, President, I will
add to the swelling chorus of praise of
those who have taken this bill over
the long and arduous path to this
moment when we are about to enact
what I think will be truly a historic
plece of legislation.

It is no secret that with others on
this floor I sought amendments which
would have strengthened it. I see the
Senator from Colorado, with whom I
fought one of those good fights. I
think the happy thing is that in this
two-House process, the final product,
while perhaps not as strong as the
Senator from Colorado and I might
have wished, is nonetheless infinitely
the best clean air bill that this country
has ever seen. I am also persuaded
that in the future we will find more
and more a desire and a joining in the
view that we have put forth on this
floor that there is a need for America
to move to alternative fuels, not
simply because that will most dramati-
cally clean our air but because it will
remove the present dependency upon
oil imports so sharply In focus because
of the Persian Gulf crisis.

But there is much that we can be
pleased about, and in a parochial way,
on behalf of my fellow Californians,
we are grateful for the wisdom of al-
lowing a preemption in the Federal
law that will allow California to be in
the vanguard of what many regard as
a great experiment to bring clean air
to what Is the most polluted air in this
country. We are also alded in that by a
provision which has transferred the
authority for the regulation of ambi-
ent air quality over offshore rigs to

The
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the Environmental Protection Agency.
It removes the inherent conflict of in-
terest that was that of the Depart-
ment of the Interior in seeking to
impose a less stringent standard which
inevitably became the ambient air
quality onshore because of prevailing
winds. The effect of that was inevita-
bly to preclude greater opportunity
for small businesses ashore to gain
permits,

Mr. President, I particularly thank
my friend from Rhode Island, who has
been a pioneer in this area, and to say
that he has been vallant and coura-
geous and tenacious understates this
man's role in crafting this legislation.
But many have enjoyed a role. There
has been given and take, I think it has
been the best debate, certainly one of
the best that I have seen in my time in
the Senate, an honest debate between
people from sharply differing points
of view, a compromise reached that in-
evitably is going to mean a cleaner and

.healthier America. I commend them,

The PRESIDING OFFICER. Who
ylelds time? )

Mr. CHAFEE. Mr. President, I com-
mend the Senator from California for
his efforts in connection with two par-
ticular areas, the reduction of ozone
around the country, of which he was
particularly concerned, especially as it
dealt with southern California, and
also his vigorous efforts in curbing off-
shore oll rig emissions off the Callfor-
nia coast, an area that s of deep con-
cern to him. So he stayed there tena-
ciously in connection with those two
particular areas and did outstanding
work, and I think we and all Califor-
nians owe him a deep debt of grati-
tude,

Last night I had the opportunity to
speak on this measure and thank
those who were involved, but I do par-
ticulalry want to talk, once again,
about several people. First of all, the
President, as we mentioned Ilast
evening, and the majority leader, who
has been so active and tenacious over a
long period of time, and obviously
without his support and that of the
President we would not be where we
are; and my colleague and counter-
part, Senator Bavcus, who has really
been remarkable in connection with
this and a whole series of environmen-
tal measures. The key staff people we
mentioned last evening, Mike Shields,
but I also want to join in the tribute to
Kate Kimball, who was remarkable in
all her work, and Bob Hurley and
Katie Kudlipp, Jimmie Powell, Steve
Shimberg, Steve Roady, who have
been absolutely superb.

Mr. President, you might say, well,
the clean air bill looks like it is going
to pass, and what do we do next?

Well, there are a whole series of en-
vironmental problems. We have not
run out of challenges. We have cut dis-
posal of waste, solid waste, and haz-
ardous waste, particularly the toxics.
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We have the interstate problems with
hazardous waste and solid waste, We
have the wetlands. We have endan-
gered species. We have global warm-
ing, problems, that we are yet to face.

I am very very pleased that in this
leglslation we start trying to tackle the
global warming problem. That, of
course, is no connection with the
ozone-depleting chemicals which are
not only a great danger to the Nation
and to the world because of the deple-
tion of the ozone layer, but also the
CFC's contribute about 20 percent to
the whole global warming problem.

So, Mr. President, I am delighted
that we have come this far. I look for-
ward to completion of this, But I do
not think anybody should think it is
all over, and there are no challenges
left, There i3 plenty of work left to do.

CLEAN AIR ACT AMENDMENTS OF 1090 CHAFEE-
BAUCUS STATEMENT OF SENATE MANAGERS

Mr. President, the conference report
that i{s before us includes some 800
pages of legislative language and less
than 40 pages—double spaced—of ex-
planatory text. Due to time con-
straints, we do not have 4 particularly
useful statement of managers.

To help rectify this problem, we
have prepared & detalled explanation
of five important titles, The explana-
tion is in the form of a traditional
statement of managers. It has not
been reviewed or approved by all of
the conferees but it is our best effort
to provide the agency and the courts
with the guidance that they will need
in the course of implementing and in-
terpreting this complex act.

The titles covered by the “Chafee-
Baucus Statement of Senate Manag-
ers” are: title I on nonattainment; title
II on moblle sources; title V on per-
mits; title VI on stratospheric ozone;
and title VII on enforcement.

Mr. President, I ask unanimous con-
sent that this document be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed on the
RECORD, as follows:

CHAFEE-BAUCUS STATEMENT OF SENATE MAN-
AGERS, S. 1630, THE CLEAN AIR ACT AMEND-
MENTS OF 1880

Title I—Provisions for Attainment and
Mainienance of National Amblent Air Qual-
ity Standards,

Title II—Moblle Sources,

Title V—Permits.

Title VI—Stratospheric Ozone Protection,

Title VII—Enforcement,

TITLE I—PROVISIONS FOR ATTAINMENT AND
MAINTENANCE OF NATIONAL AMBIENT AIR
QUALITY STANDARDS

Hectlon 101—General Planning
Requirements

Henate bill. In sections 101 and 104 the
Senate bill amends the Clean Air Act with
respect to processes for designating areas of
the country based on alr quality and with
respect to requirements for preparation,
contents, submittal, and review of State im-
plementation plans.
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drops the terms ‘“reasonable fees” and
“charges' as an elaboration of the phrase
“economic incentives".

(5) With respect to emissions from vessels,
the conference agreement clarifies the types
of vessels covered and the role and author-
ity of the Coast Quard in assuring the
safety of emlssions control systems,

While the conference agreement glves pri-
ority to TSDFs for the establishment of &
CTQ, it does not intend to disrupt nor dupli-
cate the EPA's ongoing efforts to set alr
emissions standards under sectlon 3004(n)
of the Solld Waste Disposal Act, In response
to amendments to that Act passed in 1984,
Nor does the conference agreement suggest
that a lesser level of VOC control is appro-
priate in any area of the country. To the
extent that criteria for CTGs under the
Clean Air Act could result In a less stringent
level of control than will be Imposed under
the Solld Waste Disposal Act, the standard
for which Is “necessary to protect humean
health and the environment,” the Solld
Waste Disposal Act standard should govern.

With respect Lo Federal regulation of con-
sumer and commerclal products, new sec-
tion 183(e) of the Clean Air Act requires the
Administrator to regulate categorles which
account for at least 80 percent of the VOC
emlissions, on a reactlvity-adjusted basis, in
ozone nonattalnment areas. Credit toward
the 80 percent threshold should be given to
emission reductions from any consumer or
commercial products made after enactment
of the Clean Alr Act Amendments of 1880,
not solely from products that would other-
wise be regulated. Subsection (e)(#) requires
consultation with EPA when a State plans
to regulate VOC emissions from consumer
or commercial products, The provision Is In-
tended to create a clearinghouse of Informa-
tion to encourage national uniformity. It
does not preempt or otherwise limit the na-
tional uniformity. It does not preempt or
otherwise limit the authority of States to
propose or adopt regulations affecting such
products, elther before or after EPA adopts
regulations.

The conference agreement emphasizes the
Importance of implementatlon of reason-
ably avallable control technology in all non-
attainment areas. The reference In section
182(a)(2) to guidance issued by EPA under
section 108 of the Act Is Intended to cover
control techniques guldelines, guidance on
the applicability of RACT, and guidance
covering the correction of deflciencies in
State rules,

Section 182(b)(1)A) requires ozone nonat-
talnment areas to obtain a 15 percent reduc-
tion in VOC emisslons within six years of
enactment. These reductions are to be cal-
culated from emissions levels in the year of
enactment, and growth must be accounted
for so that the required reductions from
1880 levels are actually achieved.

Section 104—Additional Provisions for
Carbon Monoxide Nonattainment Areas

Senate bill. Section 108 of the Senate bill
provides for classification of carbon monox-
ide (CO) areas as moderate or serlous, de-
pending on the severity of CO pollution,
deadlines for attaining the primary ambient
air quality standard for CO, requirements
applicable to nonattainment areas based cn
thelr classification, and consequences for
fallure to comply with requirements or meet
applicable deadlines.

House amendment. The House amend-
ment Is simlilar to the Senate bill in struc-
ture and content but differs in several spe-
cific provisions.

Conference agreement. The Senate recedes
to the House except that, by reference to
the provisions In section 103 of the agree-
ment, transportation control requirements
applicable in severe ozone nonattainment
areas—including the requirement applicable
to employers of 100 or more employees—are
also applied In serious CO nonattainment
areas,

Section 105—Additional Provisions for Par-
ticular Matters (PM-10) Nonattalnment
Areas
Senale bill Section 109 of the Senate bill

provides for classification of PM-10 areas
based on the severity of pollution, deadlines
for attaining the PM-10 primary standard,
requirements applicable to PM-10 nonat-
tainment areas depending on thelr classifi-
cation, and consequences for fallure to
clornpl;r with requirements or meet dead-
lines.

House amendment, The House amend-
ment is similar in structure and content to
the Senate bill but differs in details,

Conference agreement. The Senate recedes
to the House.

Section 107 Provisions Related to Indian

Tribes

Senate bill. Section 113 of the Senate bill
authorizes the Administrator to treat
Indlan tribes as States under the Clean Air
Act and requires the Administrator to issue
regulations that specify which provisions of
the Act may be administered by Indian
tribes,

House amendment The House amend-
ment provides similar authority and direc-
tives to the Administrator regarding treat-
ment of Indian tribes,

Conference agreement. The Senate recedes
to the House.

Section 108—Miscellaneous Provislons

Senate bill. In section 103 the Senate bill
revises sections 108 (e) and (f) of the Clean
Alr Act to require the Administrator and
the Secretary of Transportation to update
alr quality/transportation planning guid-
ance and to add to the transportation con-
trol measures to be evaluated by the Admin-
Istrator after consultation, when appropri-
ate, with the Secretary.

House amendment The House amend-
ment contains a similar provision to the one
in the Senate bill regarding amendments to
section 108 of the Clean Air Act. In addi-
tion, the House amendment contains provi-
slons for a technology clearinghouse to be
established by the Administrator, for
amending section 111 of the Clean Alr Act
relating to new and existing stationary
sources, for amending section 302 of the
Clean Alr Act which contains definitions, to
provide a savings clause, to state that re-
ports that are to be submitted to Congress
are not subject to judicial review, and for
other purposes,

Conference agreement. The Senate recedes
to the House except that with respect to the
requirement regarding judicial review of re-
ports, the House recedes to the Senate and
with respect to transportation planning, the
House recedes to the Senate with certain
modifications,

In striking the provision In the House
amendment that stated that reports to Con-
gress are not judicially reviewable, the con-
ferces recognized that the issue of whether
the contents of reports are judlcally re-
viewable has already been satisfactorily ad-
dressed by a court in NRDC v. Hodel (D.C.
Cir. 1988), which found that report contents
are not subject to such review. The House
provision was deleted so that there would be
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no doubt that the fallure of the Administra-
tor to submit reports in a timely manner s
subject to judicial review.

In the language on transportation plan-
ning, the notice and comment requirements
in sectlons 108 (e) and (f) do not create a
formal, Administrative Procedure Act
review requirement for the Administrator,
The guldance to be issued under subsection
(1) Is guldance and not a regulation requir-
ing & formal rulernaking process. However,
EPA must provide public notice of its Intent
to Issue guidance and solicit ideas and com-
ments from State and local officials and
other Interested parties as the guldance is
being prepared.

Section 109—Interstate Pollution

Senate bill. In section 110 of the Senate
bill amends section 126 and section 302(h) of
the Clean Air Act to strengthen prohibl-
tions on emissions that result In interstate
pollution.

House bill. The House amendment is simi-
lar to the Senate provision,

Conference agreement. The Senate recedes
to the house,

Section 110—Conforming Amendments

Senate bill. No provision.

House bill, The House amendment con-
tained provisions amending varlous sections
in title I and title III of the Clean Alr Act to
conform to provislons elsewhere in the
House amendment.

Conference agreement, The Senate recedes
to the House,

TITLE I1I—PROVISIONS RELATING TO MOBILE
B0OURCES

Section 201—Heavy-Duty Trucks

Senale bill. The Senate bill codifies partic-
ulate matter standards for heavy-duty
trucks scheduled to take effect in 1881 and
1994 under EPA regulations. The standard
for oxides of nitrogen scheduled to take
effect in 1891 would be codifled, and tight-
ened In 1998, Averaging credits for emis-
sions reductions was allowed between engine
families of the same manufacturer and
among manufaclurers.

House amendment. The House amend-
ment does not specify standards for heavy
duty trucks, rather it authorizes the Admin-
Istrator of EPA to set technology-forcing
emission standards, considering cost, energy,
and safety factors.

Conference agreement, The conference
agreement adopts the House provisions,
modified to retain the Senate oxides of ni-
trogen (NO,) standard for heavy-duty en-
gines effective In model year 1888, and to re-
Instate the four year lead time and three
year stability provisions in current law,

The conference agreement deletes lan-
guage from the Senate bill that would have
authorized EPA to establish regulations per-
mitting heavy-duty engine manufacturers to
undertake averaging, banking, or trading of
emlission reduction credits for particulate
matter, nitrogen oxides, and other pollut-
ants. It is the Intent of the managers that
the emission standards specified for heavy-
duty engines in the final legislation shall be
met without averaging, banking, or trading.

Bection 202—Control of Vehicle Refueling
Emisstons

Senate bill. The Senate bill requires all
motor vehicles to be equipped with onboard
devices capable of recapturing 95 percent of
evaporative emissions during refueling. This
provision takes effect in 1983 for light duty
vehicles, and at the earliest feaslble date, as
determined by EPA, for other vehlcles.
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Savincs PROVISION

Section 16 of Pub. L. 81-604 provided that:

“(a)1) Any implementation plan adopted by any
State and submitted to the Secretary of Health, Edu-
cation, and Welfare, or to the Administrator pursuant
to the Clean Air Act [this chapter] prior to enactment
of this Act [Dec. 31, 19701 may be approved under sec-
tion 110 of the Clean Air Act [this section] (as amend-
ed by this Act) [Pub. L. 81-604] and shall remain in
effect, unless the Administrator determines that such
implementation plan, or any portion thereof, is not
consistent with applicable requirements of the Clean
Air Act [this chapter] (as amended by this Act) and
will not provide for the attainment of national pri-
mary ambient air qusality standards in the time re-
quired by such Act. If the Administrator so deter-

mines, he shall, within 980 days after promulgation of "

any national ambient air quality standards pursuant
to sectlon 108(a) of the Clean Air Act [section T7409(a)
of this title], notlfy the State and speclfy in what re-
spects changes are needed to meet the additional re-
quirements of such Act, including requirements to im-
plement national secondary ambient air quality stand-
ards. If such changes are not adopted by the State
after public hearings and within six months after such
notlfication, the Administrator shali promulgate such
changes pursuant to section 110(c) of such Act
[subsec. (c) of this section].

“(2) The amendments made by section 4(b) [amend-
ing sections 7403 and 7415 of this title] shall not be
construed as repealing or modifying the powers of the
Administrator with respect to any conference con-
vened under section 108(d) of the Clean Air Act [sec-
tion 7415 of this title] before the date of enactment of
this Act [Dec. 31, 1970].

“(b) Regulations or standards issued under this title
II of the Clean Air Act [subchapter II of this chapter]
prior to the enactment of this Act [Dec. 31, 1970] shall
. continue in effect until revised by the Administrator
consistent with the purposes of such Act [this chap-
terl.”

FEDERAL ENERGY ADMINISTRATOR

The “Federal Energy Administrator”, for purposes
of this chapter, to mean the Administrator of the Fed-
eral Energy Administration established by Pub. L.
93-275, May 7, 1974, 88 Stat. 87, which is classlfied to
section 761 et seq. of Title 15, Commerce and Trade,
but with the term to mean any officer of the United
States designated as such by the President until the
Federal Energy Administrator takes office and aftor
the Federal Energy Administration ceases to exist, see
section 798 of Title 15, Commerce and Trade.

The Federal Energy Administration was terminated
and functions vested by law in the Administrator
thercof were transferred to the Secretary of Energy
(unless otherwise speclfically provided) by sections
T7151(a) and 7293 of this title.

SECTION REFERRED TO IN OTEER SECTIONS
This section is referred to in sections 6211, 6215,
7405, 7407, T411, T413, T414, 7415, 7419, 7420, 7425,

7426, 7475, 7476, 7481, 7501, 7502, 7504, 7508, 7545,
7607, 7613, 7618, 7625-1, 8374, 8601 of this title.

§ 7411. Standards of performance for new stationary
sources

(a) Definitions

For purposes of thls section:
(1) The term “standard of performance”
means—

(A) with respect to any air poilutant emit-
ted from a category of fossil fuel fired sta-
tionary sources to which subsection (b) of
this section applies, a standard—

(i) establishing allowable emission limi-
tations for such category of sources, and
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(i) requiring the achievement of a per-
centage reduction in the emissions from
such category of sources from the emis-
sions which would have resulted from the
use of fuels which are not subject to treat-
ment prior to combustion,

(B) with respect to any air pollutant emit-
ted from a category of stationary sources
(other than fossil fuel fired sources) to
which subsection (b) of this section applies,
a standard such as that referred to in sub-
paragraph (A)(i); and

(C) with respect to any air poliutant emit-
ted from a particular source to which sub-
section (d) of this section applies, a stand-
ard which the State (or the Administrator
under the conditions specified in subsection
(d)(2) of this section) determines 1s applica-
ble to that source and which reflects the
degree of emission reduction achievabie
through the application of the best system
of continuous emission reduction which
(taking Into consideration the cost of
achieving such emission reduction, and any
nonair quality health and environmental
impact and energy requirements) the Ad-
ministrator determines has been adequately
demonstrated for that category of sources.

For the purpose of subparagraphs (A)i) and
(ii) and (B), a standard of performance shall
reflect the degree of emission limitation and
the percentage reduction achievable through
application of the best technological system
of continuous emission reduction which
(taking into consideration the cost of achiev-
ing such emission reduction, any nonair qual-
ity health and environmental impact and
energy requirements) the Administrator de-
termines has been adequately demonstrated.
For the purpose of subparagraph (1)(AXI1i),
any cleaning of the fuel or reduction in the
pollution characteristics of the fuel after ex-
traction and prior to combustion may be cred-
ited, as determined under regulations promul-
gated by the Administrator, to a source which
burns such fuel.

(2) The term “new source” means any sta-
tionary source, the construction or modifica-
tion of which ls commenced after the publica-
tion of regulations (or, if earlier, proposed
regulations) prescribing a standard of per-
formance under this section which will be ap-
plicable to such source.

(3) The term “stationary source” means any
building, structure, facility, or instaliation
which emits or may emit any air pollutant.

(4) The term “modification” means any
physical change in, or change in the method
of operation of, a stationary source which in-
creases the amount of any air poilutant emit-
ted by such source or which results in the
emission of any air pollutant not previously
emitted.

(5) The term “owner or operator” means
any person who owns, leases, operates, con-
trols, or supervises a stationary source.

(6) The term “existing source” means any
stationary source other than a new source.
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(7) The term “technological system of con-
tinuous emission reduction” means—

(A) a technologlcal process for production
or operation by any source which is inher-
ently low-polluting or nonpolluting, or

(B) a technological system for continuous
reduction of the pollution generated by a
source before such pollution is emitted into
the ambient air, including precombustion
cleaning or treatment of fueis.

(8) A conversion to coal (A) by reason of an
order under section 2(a) of the Energy Supply
and Environmental Coordination Act of 1874
[15 U.8.C. 792(a)] or any amendment thereto,
or any subsequent enactment which super-
sedes such Act [15 U.S.C. 791 et seq.l, or (B)
which qualifies under section 7413(d)(5)(A)(ii)
of this title, shall not be deemed to be a modi-
fication for purposes of paragraphs (2) and
(4) of this subsection.

(b) List of categories of stationary sources; standards
of performance; information on pollution control
techniques; sources owned or operated by United
States; particular systems; revised standards

(1XA) The Administrator shall, within 80
days after December 31, 1970, publish (and
from time to time thereafter shall revise) a list
of categories of stationary sources. He shall in-
- clude a category of sources in such list if in his
judgment it causes, or contributes significantly
to, air pollution which may reasonably be an-
ticipated to endanger publlc health or weifare.

(B) Within 120 days after the inclusion of a
category of stationary sources in a list under
subparagraph (A), the Administrator shall pub-
lish proposed regulations, establishing Federal
standards of performance for new sources
within such category. The Administrator shall
afford interested persons an opportunity for
written comment on such proposed regulations.
After considering such comments, he shall pro-
mulgate, within 80 days after such publlcation,
such standards with such meodifications as he
deems appropriate. The Administrator shali, at
least every four years, review and, if appropri-
ate, revise such standards following the proce-
dure required by this subsection for promulga-
tion of such standards. Standards of perform-
ance or revisions thereof shall become effective
upon promulgation.

(2) The Administrator may distinguish among
classes, types, and sizes within categories of
new sources for the purpose of establishing
such standards.

(3) The Administrator shall, from time to
time, issue information on pollution control
techniques for categories of new sources and air
pollutants subject to the provisions of this sec-
tion.

(4) The provisions of this section shall apply
to any new source owned or operated by the
United States.

(5) Except as otherwise authorized under sub-
section (h) of this section, nothing in this sec-
tlon shall be construed to require, or to author-
ize the Administrator to require, any new or
modified source to install and operate any par-
ticular technological system of continuous
emission reduction to comply with any new
source standard of performance.
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(6) The revised standards of performance re-
quired by enactment of subsection (a)(1)(A){)
and (i) of this section shall be promulgated not
later than one year after August 7, 1877. Any
new or modified fossll fuel fired stationary
source which commences construction prior to
the date of publlcation of the proposed revised
standards shall not be required to comply with
such revised standards.

(c) State implementation and enforcement of stand-
ards of performance

(1) Each State may develop and submit to the
Administrator a procedure for implementing
and enforcing standards of performance for
new sources located in such State. If the Ad-
ministrator finds the State procedure is ade-
quate, he shall delegate to such State any au-
thority he has under this chapter to implement
and enforce such standards.

(2) Nothing in this subsection shall prohibit
the Administrator from enforcing any appllca-
ble standard of performance under this section.

(d) Standards of performance for existing sources; re-
maining useful life of source

(1) The Administrator shall prescribe regula-
tions which shall establish a procedure similar
to that provided by section 7410 of this title
under which each State shall submit to the Ad-
ministrator a plan which (A) establishes stand-
ards of performance for any existing source for
any air pollutant (i) for which air quality crite-
ria have not been issued or which is not includ-
ed on a list published under section 7408(a) or
7412(b)(1)(A) of this title but (ii) to which a
standard of performance under this section
would apply if such existing source were a new
source, and (B) provides for the implementa-
tion and enforcement of such standards of per-
formance. Regulations of the Administrator
under this paragraph shall permit the State in
appiying a standard of performance to any par-
ticular source under a plan submitted under
this paragraph to take into consideration,
among other factors, the remaining useful life
of the existing source to which such standard
applies.

(2) The Administrator shall have the same
authority—

(A) to prescribe a plan for a State in cases
where the State falis to submit a satisfactory
plan as he would have under section 7410(c)
of this title in the case of fallure to submit an
implementstion plan, and

(B) to enforce the provisions of such plan in
cases where the State fails to enforce them as
he would have under sections 7413 and 7414
of this title with respect to an implementa-
tion plan.

In promulgating a standard of performance
under a plan prescribed under this paragraph,
the Administrator shall take into consideration,
among other factors, remaining useful iives of
the sources in the category of sources to which
such standard applles.

(e) Prohibited acts

After the effective date of standards of per-
formance promulgated under this section, it
shall be uniawful for any owner or operator of
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any new source to operate such source in viola-
tion of any standard of performance applicable
to such source.

(f) New source standards of performance

(1) Not later than one year after August T,
1977, the Administrator shall promulgate regu-
lations listing under subsection (b)(1)(A) of this
section the categories of major stationary
sources which are not on August 7, 1977, includ-
ed on the list required under subsection
(b)(1XA) of this section. The Administrater
shall promulgate regulations establishing
standards of performance for the percentage of
such categories of sources set forth in the foi-
lowing table before the expiration of the corre-
sponding period set forth in such table:

Period by which
standards must be
promulgated after

Percentage of source categories required date list is
to be listed for which standards must required to be
be established: promulgated:
25 2 years.
75 3 years.
100 4 years.

(2) In determining priorities for promulgating
standards for categories of major stationary
sources for the purpose of paragraph (1), the
Administrator shall consider—

(A) the quantity of air pollutant emissions
which each such category will emit, or will be
designed to emit;

(B) the extent to which each such poliutant
may reasonably be anticipated to endanger
public health or welfare; and

(C) the mobility and competitive nature of
each such category of sources and the conse-
quent need for nationally applicable new
source standards of performance.

(3) Before promulgating any regulations
under this subsection or listing any category of
major stationary sources as required under this
subsection, the Administrator shall consult
with appropriate representatives of the Gover-
nors and of State air pollution control agencies.

(g) Revision of regulations

(1) Upon application by the Governor of a
State showing that the Administrator has
falied to speclfy in regulations under subsection
(£)X(1) of this section any category of major sta-
tionary sources required to be specified under
such regulations, the Administrator shall revise
such regulations to specify any such category.

(2) Upon application of the Governor of a
State, showing that any category of stationary
sources which is not included in the list under
subsection (b)X1)XA) of this section contributes
significantly to air poliution which may reason-
ably be anticipated to endanger public health
or welfare (notwithstanding that such category
is not a category of major stationary sources),
the Administrator shall revise such regulations
to specify such category of stationary sources.

(3) Upon application of the Governor of a
State showing that the Administrator has
falied to apply properly the criteria required to
be considered under subsection (£)(2) of this
section, the Administrator shall revise the hst
under subsection (b)(1XA) of this section to
apply properly such criteria.
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(4) Upon application of the Governor of a
State showing that—

(A) a new, innovative, or improved technolo-
gy or process which achieves greater continu-
ous emission reduction has been adequately
demonstrated for any category of stationary
sources, and

(B) as a result of such technology or proc-
ess, the new source standard of performance
in effect under this section for such category
no longer reflects the greatest degree of emis-
sion limitation achievable through applica-
tion of the best technological system of con-
tinuous emission reduction which (taking into
consideration the cost of achieving such emis-
sion reduction, and any non-air quality health
and environmental impact and energy re-
quirements) has been adequately demonstrat-
ed,

the Administrator shall revise such standard of
performance for such category accordingly.

(6) Upon application by the Governor of a
State showing that the Administrator has
failed to list any air poliutant which causes, or
contributes to, air poliution which may reason-
ably be anticipated to result in an increase in
mortality or an increase in serious irreversible,
or incapacitating reversible, illness as a hazard-
ous air poliutant under section 7412 of this title
the Administrator shali revise the list of haz-
ardous air poliutants under such section to in-
clude such pollutant.

(6) Upon application by the Governor of a
State showing that any category of stationary
sources of a hazardous air poliutant listed
under section 7412 of this title is not subject to
emission standards under such section, the Ad-
ministrator shall propose and promulgate such
emission standards applicable to such category
of sources.

(7) Uuless later deadlines for action of the
Administrator are otherwise prescribed under
this section or section 7412 of this title, the Ad-
ministrator shall, not later than three months
foliowing the date of receipt of any application
by a Governor of a State, either—

(A) find that such application does not con-
tain the requisite showing and deny such ap-
plication, or

(B) grant such application and take the
action required under this subsection.

(8) Before taking any action required by sub-
section (f) of this section or by this subsection,
the Administrator shall provide notice and op-
portunity for public hearing.

(h) Design, equipment, work practice, or operational
standard; alternative emission limitation

(1) For purposes of this section, if in the judg-
ment of the Administrator, it is not feasible to
prescribe or enforce a standard of performance,
he may instead promulgate a design, equlp-
ment, work practice, or operational standard, or
combination thereof, which reflects the best
technological system of continuous emission re-
duction which (taking into consideration the
cost of achieving such emission reduction, and
any non-air quality health and environmental
impact and energy requirements) the Adminis-
trator determines has been adequately demon-
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strated. In the event the Administrator promul-
gates a design or equipment standard under
this subsection, he shali include as part of such
standard such requirements as will assure the
proper operation and maintenance of any such
element of design or equipment.

(2) For the purpose of this subsection, the
phrase “not feasible to prescribe or enforce a
standard of performance” means any situation
in which the Administrator determines that (A)
a pollutant or pollutsnts cannot be emitted
through a conveyance designed and constructed
to emit or capture such pollutant, or that any
requirement for, or use of, such a conveyance
would be inconsistent with any Foderal, State,
or local law, or (B) the appllcation of measure-
ment methodology to a particular ciass of
sources is not practicable due to technological
or economic limitations.

(3) If after notice and opportunity for public
hearing, any person establishes to the satisfac-
tion of the Administrator that an alternative
means of emission limitation will achieve a re-
duction in emissions of any air pollutant at
least equivalent to the reduction in emissions of
such air pollutant achieved under the require-
ments of paragraph (1), the Administrator shall
permit the use of such alternative by the source
for purposes of compliance with this section
with respect to such pollutant.

(4) Any standard promulgated under para-
graph (1) shall be promuilgated in terms of
standard of performance whenever it becomes
feasible to promulgate and enforce such stand-
ari in such terms.

(5) Any design, equipment, work practice, or
operational standard, or any combination
thereof, described in this subsection shail be
treated as a standard of performance for pur-
poses of the provisions of this chapter (other
than the provisions of subsection (a) of this sec-
tion and this subsection).

(i) Country elevators

Any regulations promulgated by the Adminis-
trator under this section appllcable to grain ele-
vators shall not apply to country elevators (as
defined by the Administrator) which have a
storage capacity of less than two million five
hundred thousand bushels.

(3) Innovative technological systems of continuous
emission reduction

(1)(A) Any person proposing to own or oper-
ate a new source may request the Administra-
tor for one or more walvers from the require-
ments of this section for such source or any
portion thereof with respect to any air pollut-
ant to encourage the use of an innovative tech-
nological system or systems of continuous emis-
sion reduction. The Administrator may, with
the consent of the Governor of the State in
which the source is to be located, grant a
walver under this paragraph, if the Administra-
tor determines after notice and opportunity for
publlc hearing, that—

(i) the proposed system or systems have not
been adequately demonstrated,

(ii) the proposed system or systems will op-
erate effectively and there is a substantial
likelihood that such system or systems will
achieve greater continuous emission reduc-

tion than that required to be achieved under
the standards of performance which would
otherwise apply, or achieve at least an equiva-
lent reduction at lower cost in terms of
energy, economie, or nonair quality environ-
mental impact,

(iii) the owner or operator of the proposed
source has demonstrated to the satisfaction
of the Administrater that the proposed
system will not cause or contribute to an un-
reasonable risk to public health, welfare, or
safety in its operation, function, or malfune-
tion, and

(iv) the granting of such waiver is consist-
ent with the requirements of subparagraph
(C).

In making any determination under clause (ii),
the Administrator shall take into account any
previous failure of such system or systems to
operate effectively or to meet any requirement
of the new source performance standards. In
determining whether an unreasonabie risk
exists under clause (iii), the Administrator shall
consider, among other factors, whether and to
what extent the use of the proposed technologi-
cal system will cause, increase, reduce, or elimi-
nate emissions of any unregulated pollutants;
avallable methods for reducing or eliminating
any risk to public health, welfare, or safety
which may be associated with the use of such
system; and the avallabllity of other technoiogi-
cal systems which may be used to conform to
standards under this section without causing or
contributing to such unreasonable risk. The Ad-
ministrator may conduct such tests and may re-
quire the owner or operator of the proposed
source to conduct such tests and provide such
information as is necessary to carry out ciause
(iii) of this subparagraph. Such requirements
shall include a requirement for prompt report-
ing of the emission of any unregulated pollut-
ant from & system if such pollutant was not
emitted, or was emitted in significantly lesser
amounts without use of such system.

(B) A walver under this paragraph shall be
granted on such terms and conditions as the
Administrator determines to be necessary to
assure—

(i) emissions from the source will not pre-
vent attainment and maintenance of any na-
tional ambient air quailty standards, and

(ii) proper functioning of the technological
system or systems authorized.

Any such term or condition shail be treated as
a standard of performance for the purposes of
subsection (e) of this section and section 7413
of this title.

(C) The number of walvers granted under
this paragraph with respect to a proposed
technological system of continuous emission re-
duction shall not exceed such number as the
Administrator finds necessary to ascertain
whether or not such system will achieve the
conditions specified in clauses (il) and (iil) of
subparagraph (A).

(D) A walver under this paragraph shall
extend to the sooner of—

(1) the date determined by the Administra-
tor, after consultation with the owner or op-
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erator of the source, taking into consideration
the design, installation, and capital cost of
the technological system or systems being
used, or

(ii) the date on which the Administrator de-
termines that such system has failed to—

(I) achieve at least an equivalent continu-
ous emission reduction to that required to
be achieved under the standards of per-
formance which wouid otherwise apply, or

(II) comply with the condition specified in
paragraph (1)(A)(iii),

and that such failure cannot be corrected.

(E) In carrying out subparagraph (D)), the

Administrator shail not permit any waiver for a

~source or portion thereof to extend beyond the
date—

(1) seven years after the date on which any
walver is granted to such source or portion
thereof, or

(ii) four years after the date on which such
source or portion thereof commences oper-
ation,

whichever is earlier.

(F) No waiver under this subsection shall
apply to any portion of a source other than the
portion on which the innovative technological
system or systems of continuous emission re-
duction is used.

(2)(A) If a waiver under paragraph (1) is ter-
minated under clause (ii) of paragraph (1)X(D),
the Administrator shail grant an extension of
the requirements of this section for such source
for such minimum period as may be necessary
to comply with the appiicable standard of per-
formance under this section. Such period shail
not extend beyond the date three years from
the time such waiver is terminated.

(B) An extension granted under this para-
graph shail set forth emission limits and a
compliance scheduie containing increments of
progress which require compliance with the ap-
plicable standards of performance as expedi-
tiously as practicable and include such meas-
ures as are necessary and practicable in the in-
terim to minimize emissions. Such schedule
shall be treated as a standard of performance
for purposes of subsection (e) of this section
and section 7413 of this title.

(July 14, 1955, ch. 360, title I, § 111, as added
Dec. 31, 1970, Pub. L. 91-604, § 4(a), 84 Stat.
1683, and amended Nov. 18, 1971, Pub. L.
92-157, title III, § 302(f), 85 Stat. 464; Aug. 7,
1977, Pub, L. 95-95, title I, § 109(a)-(d)X(1), (e),
(f), title IV, § 401(b), 91 Stat. 697-703, 791; Nov.
16, 1977, Pub. L. 95-190, § 14(a)(7)-(9), 91 Stat.
1399; Nov. 9, 1978, Pub. L. 95-623, § 13(a), 92
Stat. 3457.)

REFERENCES IN TEXT

Such Act, referred to in subsec. (a)(8), means Pub. L.
93-319, June 22, 1974, 88 Stat. 246, as amended, known
as the Energy Supply and Environmental Coordina-
tion Act of 1974, which is classified principally to
chapter 18C (§ 791 et seq.) of Title 15, Commerce and
Trade. For complete classification of this Act to the
Code, sec Short Title note set out under section 791 of
Title 15 and Tables.
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CODIPICATION

Section was formerly classified to section 1857c-6 of
this title.

PRIOR PROVISIONS

. A prior section 111 of act July 14, 1955, was renum-
bered section 118 by Pub. L. 91-804, and is classified to
section 7418 of this title.

AMENDMENTS

1978—Subsecs. (dX(1XAXil), (g(4)XB). Pub. L. 95-623,
§ 13(a)(2), substitutod “under this section” for “under
subsection (b) of this section”.

5Snbsec. (h)(5). Pub. L. 95-623, § 13(a)(1), added par.
(5).

Subsec. (j). Pub. L. 95-623, § 13(a)3), substituted in
pars. (1)(A) and (2X(A) “standards under this section”
and “under this section” for “standards under subsec-
tion (b) of this section” and “under subsection (b) of
this section”, respectively. :

1977—Subsec. (a)1). Pub. L. 95-95, §109(cX1)(A),
added subpars. (A), (B), and (C), substituted “For the
purpose of subparagraphs (A)i) and (ii) and (B), a
standard of performance shall reflect” for “a standard
for emissions of air pollutants which reflects”, “and
the percentage reduction achievable” for “achievable”,
and “technological system of centinuons emission re-
duction which (taking into consideration the cost of
achieving such emission reduction, and any nonair
quality health and environment impact and energy re-
quirements)” for “system of emission reduction which
(taking into account the cost of achieving such reduc-
tion)” in existing provisions, and inserted provision
that, for the purpose of subparagraph (1)}A)ii), any
cleaning of the fuel or reductlon in the pellution char-
acteristics of the fuel after extraction and prior to
combustion may be credited, as determined under reg-
ulations promulgated by the Administrator, to a
source which burns such fuel.

Subsec. (a)7). Pub. L. 95-95, § 109(cX1XB), added
par, (7) defining “technological system of continuous
emisslon reduction”.

Pub. L. 95-95, § 109(f), added par. (7) directing that
under certain circumstances a converslon to coal not
be deemed a modification for purposes of pars. (2) and"
(4).

Subsee. (aX7), (8). Pub. L. 95-190, § 14(a)(7), redesig-
nated second par. (7) as (8).

Subsec. (b)(1)(A). Pub. L. 95-95, § 401(b), substituted
“such list if in his judgment it causes, or contributes
significantly to, air pollution which may reasonably be
anticipated to endanger” for “such list if he deter-
mines it may contribute significantly to air pollution
which causes or contributes to the endangerment of”.

Subsec. (b)(1)XB). Pub. L. 95-95, § 109(c)(2), substi-
tuted “shasll, at least every four years, review and, if
appropriate,” for “may, from time to time,”.

Subsec. (b)(5), (8). Pub. L. 95-95, § 108(c)(3), added
pars. (5) and (6).

Subsec. (c)(1). Pub. L. 95-95, § 109(d)(1), struck out
“(except with respect to new sources owned or operat-
ed by the United States)” after “implement and en-
force such standards”.

Subsec. (d)X1). Pub. L. 95-95, § 109(b)(1), substituted
“standards of performance” for ‘“emission standards”
and inserted provisions directing that regulations of
the Administrator permit the State, in applying a
standard of performance to any particular source
under a submitted plan, to take into consideration,
among other factors, the remaining useful life of the
existing source to which the standard applles.

Subsec. (d)X2). Pub. L. 95-95, § 109(b)(2), provided
that, in promulgating a standard of performance
under a plan, the Administrator take into consider-
ation, among other factors, the remaining useful lives
of the sources in the-category of sources to which the
standard applies.
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Subsecs. (f) to (1). Pub. L. 85-85, § 109(a), added sub-
secs. (f) to (1).

Subsecs. (J), (k). Pub. L. 85-1980, § 14(a)(8), (9), redes-
ignated subsec. (k) as (§) and, as so redesignated, sub-
stituted “(B)" for “(8)" as designation for second
subpar, in par. (2). Former subsec. (§), added by Pub.
L. 95-95, § 109(e), which related to compliance with ap-
plicable standards of performance, was struck out.

Pub. L. 85-95, § 109(e), added subsec. (k).

1971—Subsec. (b)(1)X(B). Pub. L. 82-157 substituted in
first sentence ‘‘publish proposed” for “propose”.

EFFECTIVE DATE or 1977 AMENDMENT

Amendment by Pub. L. 85-95 effective Aug. 7, 1977,
except as otherwise expressly provided, see section
406(d) of Pub. L. 95-95, set out as a note under section
7401 of this title.

PERDING ACTIONS AND PROCEEDINGS

Suits, actions, and other proceedings lawfully com-
menced by or against the Administrator or any other
officer or employee of the United States in his official
capacity or in relation to the discharge of his official
dutles under act July 14, 1955, the Clean Air Act, as in
effect immediately prior to the enactment of Pub. L.
95-85 [Aug. 7, 19771, not to abate by reason of the
taking effect of Pub. L. 95-95, sec section 406(a) of
Pub. L. 95-95, set out as an Effective Date of 1877
Amendment note under section 7401 of this title.

MODIFICATION OR RESCISSION OF RULES, REGULATIONS,
ORDERS, DETERMINATIONS, CONTRACTS, CERTIFICA-
TIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER
ACTIONS

All rules, regulations, orders, determinations, con-
tracts, certificatlons, authorizations, delegations, or
other actions duly issued, made, or taken by or pursu-
ant to act July 14, 1955, the Clean Air Act, as in effect
immediately prior to the date of enactment of Pub. L.
95-85 [Aug. 7, 1977] to continue in full force and effect
until modified or rescinded in accordance with act
July 14, 1955, as amended by Pub. L. 95-95 [this chap-
ter], see section 406(b) of Pub. L. 95-85, set out as an
Effective Date of 1977 Amendment note under section
7401 of this title.

TRANSFER OF FUNCTIONS

Enforcement functions of Administrator or other of-
ficial in the Environmental Protection Agency related
to compliance with new source performance standards
under this section with respect to pre-construction,
construction, and initial operation of transportation
system for Canadian and Alaskan natural gas were
transferred to the Federal Inspector, Office of Federal
Inspector for the Alaska Natural Gas Transportation
System, until the first anniversary of date of initial
operation of the Alaska Natural Gas Transportation
System, see Reorg. Plan No. 1 of 1879, eff. July 1,
1979, §8 102(a), 203(a), 44 F.R. 33663, 33666, 93 Stat.
1373, 1376, set out in the Appendix to Title 5, Govern-
ment Organization and Employees.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 7410, 7412,

7413, T414, 7416, T417, T418, 7420, 7422, T425, T475,

7479, 7501, 7604, 7607, 7608, 7616, 7617, 7618, 7625-1,
8601 of this title.

§ 7412. National emission standards for hazardous air
pollutants

(a) Definitions

For purposes of this section—

(1) The term “hazardous air pollutant”
means an air poliutant to which no ambient
air quality standard is applicable and which
in the judgment of the Administrator causes,
or contributes to, air poliution which may
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reasonably be anticipated to result in an in-
crease in mortality or an increase in serious
irreversible, or incapacitating reversible, ill-
ness.

(2) The term “new source” means a station-
ary source the construction or modification of
which is commenced after the Administrator
proposes regulations under this section estab-
lishing an emisslon standard which will be ap-
plicable to such source.

(3) The terms “stationary source”, “modifi-
cation”, “owner or operator” and ‘“existing
source’” shall have the same meaning as such
terms have under section 7411(a) of this title.

(b) List of hazardous air pollutants; emission stand-
ards; pollution control techniques

(1)(A) The Administrator shali, within 90
days after December 31, 1970, publish (and
shali from time to time thereafter revise) a list
which includes each hazardous air poliutant for
which he intends to establish an emission
standard under this section.

(B) Within 180 days after the inclusion of any
air pollutant in such list, the Administrator
shall publish proposed regulations establishing
emission standards for such pollutant together
with a notice of a public hearing within thirty
days. Not later than 180 days after such publi-
cation, the Administrator shali prescribe an
emission standard for such pollutant, unless he
finds, on the basis of information presented at
such hearings, that such poliutant clearly is not
a hazardous air poliutant. The Administrator
shall establish any such standard at the level
which in his judgment provides an ample
margin of safety to protect the public health
from such hazardous air poliutant.

(C) Any emission standard established pursu-
ant to this section shali become effective upon
promulgation.

(2) The Administrator shali, from time to
time, issue information on poliution control
techniques for air pollutant subject to the pro-
visions of this section.

(c) Prohibited acts; exemption

(1) After the effective date of any emission
standard under this section—

(A) no person may construct any new
source or modify any existing source which in
the Administrator’s judgment, will emit an
air pollutant to which such standard applies
unless the Administrator finds that such
source if properly operated will not cause
emissions in violation of such standard, and

(B) no air pollutant to which such standard
applies may be emitted from any stationary
source in violation of such standard, except
that in the case of an existing source—

(i) such standard shall not apply untll 80
days after its effective date, and

(li) the Administrator may grant a walver

permitting such source a period of up to
two years after the effective dato of a
standard to comply with the standard, if he
finds that such period is necessary for the
instaliation of controis and that steps will
be taken during the period of the waiver to
assure that the health of persons will be
protected from imminent endangerment.
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(2) The President may exempt any stationary
source from compliance with paragraph (1) for
a period of not more than two years if he finds
that the technology to implement such stand-
ards is not avallable and the operation of such
source is required for reasons of national secu-
rity. An exemption under this paragraph may
be extended for one or more additional periods,
each period not to exceed two years. The Presi-
dent shall make a report to Congress with re-
spect to each exemption (or extension thereof)
made under this paragraph.

(d) State implementation and enforcement

(1) Each State may develop and submit to the
Administrator a procedure for implementing
and enforcing emission standards for hazardous
air pollutants for stationary sources located in
such State. If the Administrator finds the State
procedure is adequate, he shall delegate to such
State any authority he has under this chapter
to implement and enforce such standards.

(2) Nothing in this subsection shall prohibit
the Administrator from enforcing any applica-
ble emission standard under this section.

(e) Design, equipment, work practice, and operational
standards

(1) For purposes of this section, if in the judg-
ment of the Administrater, it is not feasible to
prescribe or enforce an emission standard for
control of a hazardous air pollutant or poliut-
ants, he may instead promulgate a design,
equlpment, work practice, or operational stand-
ard, or combination thereof, which in his judg-
ment is adequate to protect the public health
from such pollutant or pollutants with an
ample margin of safety. In the event the Ad-
ministrator promulgates a design or equlpment
standard under this subsection, he shall include
as part of such standard such requirements as
will assure the proper operation and mainte-
na.n(;,;e of any such element of design or equip-
ment.

(2) For the purpose of this subsection, the
phrase “not feasible to prescribe or enforce an
emission standard” means any situation in
which the Administrator determines that (A) a
hazardous pollutant or pollutants cannot be
emitted through a conveyance designed and
constructed to emit or capture such pollutant,
or that any requirement for, or use of, such a
conveyance would be inconsistent with any
Federal, State, or local law, or (B) the applica-
tion of measurement methodology to a particu-
lar class of sources is not practicable due to
technological or economic limitations.

(3) If after notice and opportunity for public
hearing, any person establishes to the satisfac-
tion of the Administrator that an alternative
means of emission limitation will achieve a re-
duction in emissions of any air poliutant at
least equivalent to the reduction in emissions of
such air pollutant achieved under the require-
ments of paragraph (1), the Administrator shall
permit the use of such alternative by the source
for purposes of compliance with this section
with respect to such pollutant.

(4) Any standard promulgated under para-
graph (1) shall be promulgated in terms of an
emission standard whenever it becomes feasible
to promulgate and enforce such standard in
such terms.
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(5) Any design, equipment, work practice, or
operational standard, or any combination
thereof, described in this subsection shall be
treated as an emission standard for purposes of
the provisions of this chapter (other than the
provisions of this subsection).

(July 14, 1955, ch. 360, title I, § 112, as added
Dec. 31, 1970, Pub. L. 91-604, § 4(a), 84 Stat.
1685, and amended Aug. 7, 1977, Pub. L. 95-85,
title I, §§109(d)2), 110, title IV, §401l(c), 91
Stat. 701, 703, 791; Nov. 9, 1978, Pub. L. 95-623,
§ 13(b), 92 Stat. 3458.)

CODIFICATION

Section was formerly classified to section 1857¢-7 of
this title.

AMENDMENTS

1978—Subsec. (e)X5). Pub. L. 85-623 added par. (5).

1977—Subsec. (a)1). Pub. L. 95-95, § 401(c), substi-
tuted “causes, or contributes to, air pollution which
may reasonably be anticipated to result in an increase
in mortality or an increase in serious irreversible, or
incapacitating reversible, illness” for ‘“may cause, or
contribute to, an increase in mortality or an increase
in serious irreversibie, or incapacitating reversible, ill-
ness”.

Subsec. (d)(1). Pub. L. 95-85, § 109(dX2), struck out
“(except with respect to statlonary sources owned or
operated by the United States)” after “implement and
enforce such standards”.

Subsec. (e). Pub. L. 95-95, § 110, added subsec. (e).

EFrFeECTIVE DATE oF 1977 AMENDMENT

Amendment by Pub. L. 95-95 effective Aug. 7, 1977,
except as otherwise expressly provided, see section
408(d) of Pub. L. 95-95, set out as a note under section
7401 of this title.

PENDING ACTIONS AND PROCEEDINGS

Sults, actions, and other proceedings lawfully com-
menced by or against the Administrator or any other
officer or employee of the United States in his official
capacity or in relation to the discharge of his official
dutles under act July 14, 1955, the Clean Air Act, as in
effect immediately prior to the enactment of Pub. L.
95-95 [Aug. 7, 19771, not to abate by reason of the
taking effect of Pub. L. 95-95, see section 406(a) of
Pub. L. 95-95, set out as an Effective Date of 1977
Amendment note under section 7401 of this title.

MoDIFICATION OR RESCISSION OoF RULES, REGULATIONS,
ORDERS, DETERMINATIONS, CONTRACTS, CERTIFICA-
TIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER
AcTIONS

All rules, regulations, orders, determinations, con-
tracts, certifications, authorizations, delegations, or
other actions duly issued, made, or taken by or pursu-
ant to act July 14, 1955, the Clean Air Act, as in effect
immediately prior to the date of enactment of Pub. L.
95-95 [Aug. 7, 19771 to continue in full force and effect
untll modified or rescinded in accordance with act
July 14, 1955, as amended by Pub. L. 95-95 [this chap-
ter], see section 406(b) of Pub. L. 95-85, set out as an
Effective Date of 1977 Amendment note under section
7401 of this title.

SecTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 7411, 7413,
7414, 7416, 7417, 7418, 7420, 7422, 7479, 7604, 7607,
7608, 7616, 7618, 7625-1, 9601 of this title.
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95T Congress | HOUSE OF REPRESENTATIVES { REeporT
13t Session No. 95-564

CLEAN AIR ACT AMENDMENTS OF 1977

AveusT 3, 1977.—Ordered to be printed

Mr. Staceers, from the committee of conference, submitted the
following

CONFERENCE REPORT

[To accompany H.R. 6161]

The committee of conference on the disagreeing votes of the two
Houses on the amendment of the Senate to the bill (H.R. 6161) to
amend the Clean Air Act, and for other purposes, having met, after
full and free conference, have agreed to recommend and do recom-
mend to their respective Houses as follows:

That the House recede from its disagreement to the amendment of
the Senate and agree to the same with an amendment as follows:

In lieu of the matter proposed to be inserted by the Senate amend-
ment insert the following : :

SHORT TITLE AND TABLE OF CONTENTS

Secrion 1. This Act, together with the following table of contents,
may be cited as the “Clean Air Act Amendments of 1977".

TABLE OF CONTENTS
8Eec. 1. Short title and table of contents.

TITLE I—AMENDMENTS RELATING PRIMARILY TO TITLE I OF THE

CLEAN AIR ACT
Sec. 101. Training.
Sec. 102 Waiver of maintenance of effort requirement.
Sec. 103. Air quality conirol regions.
Sec. 104 Criteria and control techniques.
Sec. 105. Transportation planning and guidelines.
Sec. 106G,  Air quality standards.
Sec. 107. Energy or economic emergency autkority.
Sec. 108. Implementation plans.
Sec. 109. New source standards of performance.
Sec. 110. Standards for hazardous air pollutanis.
Sec. 111. Enforcement provisions.
Sec. 112. Compliance orders (including coal conversion).
Sec. 113, Notice to State in case of certain inspections, etc.
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AUTHORIZATIONS
House bill

There are authorized to be appropriated to carry out this act, other
than sections 327, 103(b) (5), and authorities providing for research
and development, $200,000,000 for each of three fiscal years beginning
after the date of enactment of these amendments.

Senate amendment

There are authorized to be appropriated to carry out this act, other
than sections 103(f) and (d), 104, 110(h) (7), 150 through 157, 212,
315, and 403, not to exceed $147,805,000 for fiscal year 1977, and $200,-
000,000 for each of fiscal years 1978, 1979, and 1980.

There are authorized to be appropriated for carrying out research,
development, and demonstration under sections 103 and 104, $120,000,-
000 for fiscal year 1978.

There are authorized to be appropriated to carry out transportation
planning requirements of this act $75,000,000 beginning fiscal year
1978 to be available until expended, and $17 million for the National
Commission on Air Quality.

Conference agreement

The conferees agreed to authorize $200,000,000 for fiscal year 1978
(as in the Senate bﬂlg and for each of the three succeeding fiscal years
(as in the House bill), for purposes other than research and develop-
ment, training, the National Commission on Air Quality, transporta-
tion-related planning grants and public notification grants.

" The conferees also agreed to accept the Senate authorization of $75
million for transportation-related planning; to provide a $10 million
authorization for the National Commission on Air Quality, and to ac-
cept the Senate provision authorizing $1 million to EPA for contract
authority to assist in starting up the National Commission ; and to au-
thorize $4 million for FY 1978 and each of the three succeeding fiscal
years for the public notification grants to States.

The research and development authorization is excluded because it
is included in other legislation. '

BASIS OF ADMINISTRATIVE STANDARDS
House bill

Provides a uniform standard of proof for EPA regulation of air
pollutants which applies to the setting of (1) criteria for national am-
bient air quality standards under Section 108; (2) new stationary
source performance standards under Section 111; (3) hazardous sta-
tionary source emission standards; (4) new auto emission standards
under Section 202; (5) regulations of fuels and fuel additives under
Section 211; (6) aircraft emission standards under Section 231.

In all future rulemaking in these areas, the Administrator could
regulate any air pollutant from those sources, the emissions of which
“in his judgment-cause or contribute to air pollution which may
reasonably be anticipated to endanger public health or welfare.”

This section also requires that unregulated radioactive pollutants,
cadmium, arsenic, polycyclic organic material be automatically listed
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under Section 198 thus requiring issuance of air quality criteria for
those pollutants.
Senate amendment

No comparable provision.

Conference agreement

The Senate concurs in the House provision with an amendment to
delete reference to Section 120 (unregulated pollutants).

INTERAGENCY COOPERATION ON PREVENTION OF ENVIRONMENTAL
CANCER, HEART AND LUNG DISEASE
House bill

Requires the creation of an interagency task force to promote in-

~ creased cooperation between EPA and HEW to quantify the relation-

ship between environmental pollution and cancer, heart and lung

disease and to find methods for preventing environmentally induced
cancer, heart and lung disease.

Senate amendment

No comparable provision.
Conference agreement

The Senate concurs in the House provision with amendments to (1)
make the Environmental Protection Agency the lead agency for the
Task Force; (2) include representatives of the National Institute for
Occupational Safety and Health on the Task Force; (3) delete the
requirement that the Task Force coordinate control efforts of EPA
and HEW ; (4) require an annual report one year after enactment and
annually thereafter; and (5) other minor and clarifying amendments.

FINE PARTICULATE STUDY
House bill

The Administrator shall study and report to Congress in 18 months
on the health hazards and means of controlling fine particulates. The
National Academy of Sciences shall also participate in this study.
Senate amendment

No comparable provision.

Conference agreement

The Senate concurs in the House provision with and amendment to
delete the reference to the degree of “hazards” to public health, and to
substitute for it “endangerment” to public health.

ODOR STUDY
House bill

No provision.
Senate amendment N

This provision requires the Administrator to conduct a study and
report to Congress no later than January 1, 1979, on the public health
and welfare effects of odorous emissions,.their sources, and measures
available to control such emissions.
Conference agreement

The House concurs in the Senate provision.
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941H CONGRESS
2d Session

REPORT
HOUSE OF REPRESENTATIVES { No. 94-1175

CLEAN AIR ACT AMENDMENTS OF 1976

REPORT

BY THE

COMMITTEE ON INTERSTATE AND
FOREIGN COMMERCE
[To accompany H.R. 10498]
together with

ADDITIONAL, SEPARATE, OPPOSING, AND
MINORITY VIEWS

May 15, 1976.—Committed to the Committee of the Whole House on
the State of the Union and ordered to be printed

U.S. GOVERNMENT PRINTING OFFICE
70-888 O WASHINGTON - 1978
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it occurs; to emphasize the predominant value of protection of public
health ;

B. To authorize the Administrator to weigh risks and make rea-
sonable projections of future trends; thus, to find a middle road be-
tween those who would impose a nearly impossible standard of proof
on the Administrator before he may move to protect public health and
those who would shift the burden of proof for all pollutants to make
the pollution source prove the safety of its emissions as a condition
of operation:?

C. To assure consideration of the cumulative impact of all sources
of a pollutant in setting ambient and emission standards, not just the
extent of the risk from the emissions from a single source or class of
sources of the pollutant; to require consideration of cumulative or
svnergistic effects of multiple pollutants to mandate evaluations of
total body burden of contaminants; $

D. To provide the same standard of proof for regulation of any air
pollutant. whether that pollutant comes from stationary or mobile
sources, or both, and to make the vehicle and fuel industries equally
responsible for cleaning up vehicle exhaust emissions;

E. To assure that the health of susceptible individuals, as well as
healthy adults, will be encompassed in the term “public health”, re-
gardless of the section of the Act under which the Administrator
proceeds;

F. To reflect awareness of the uncertainties and limitations in the
data which will be available to the Administrator in the foreseeable
future to enable him to execute his rulemaking duties under this Act,
because of the limitations on research resources and the fact that
decision-making about the risks to public health from air pollution
falls on “the frontiers of scientific ung medical knowledge”; to provide
for adequate judicial review of the reasonableness of the Administra-
tor's judgment in assessing risks, while restraining the courts from
attempting to act “‘as the equivalent of a combined Ph.D. in chemistry,
biology, and statistics™ or from applying a standard of review which
18 appropriate only to review of adjudications or formal fact-finding.

To achieve these purposes, the Committee has used a standardized
basis for future rulemaking to protect the public health: the Admin-
Itrator may regulate a pollutant, emissions of “which in his judg-
ment cause or contribute to air pollution which may reasonably be
anticipated to endanger public health or welfare”.

This same basic formula is used in proposed ned sections 108 (cri-
teria for national ambient air quality standards); 111 (new source

: Thirr« determination of the Committee is consistent with, and su portive of, the views
“xpressed by the Court in Amoco Qfl Co. v. EPA, 501 F. 2d 722, (B.C. Cir. 1974). While
Projections, extimates, and assessment of risks are authorized, they are “subject to the
restraints of reaconableners and canpot be bared on ‘erystal ball’ toquiry”. Portland Ce-
mr.nl Asxn. v Ruckelshaus, 486 F. 2d 375, 391 (D.C. Cir. 1973).

i The Commwittee’s determination to require application of these factors to standard-
n\u‘u’ng ‘_mderQan sections of the Act again reflects the recommendations of the National
‘.”r..(;:‘m,\ of Rciences—Nutional Academy of Engineering: “The concept of total body
MJ; ¢u rhould be the significant indicator of exposure. rather than burden acquired in
o :rl:,rr'mu'h” part of the environment or from one or another toxic material, People who
“‘tr ) u a factory in which dangerous substances are handled in high concentration, may
A 1 an adjacent ares in which the same or other substances are dispersed, thus
\urhrttusm;z rfwrall expesure. More than one organ may be attacked because the offending
;m: annt fs trapsported by two or more media. Bynergistic effects among two or more
R »t]xan(;». by which the rombioed effect ix more than the sum of the separate effects,

] w consldered. NASNAE, “Man. Materials, and Environment: A Report to the

Natfonal Commission on Materials Policy,” (March 1973), p. 12. Bee also pp. 25, 35,

3. 80
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