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���8�6�&��� ���� �������������������������������������������������������������������������������������������������������������������������

���8�6�&��� ���� �������������������������������������������������������������������������������������������������������������������������

���8�6�&��� ���E�D���������������������������������������������������������������������������������������������������������������

���8�6�&��� �����D��������������������������������������������������������������� �����������������������������������

���8�6�&��� ����E�� ������������������������������������������������������������������������������������������������������������������

���8�6�&��������E�� ������������������������������������������������������������������������������������������������������������������

���8�6�&��������GGG������������������������������������������������������������������������������������������������������������������

���8�6�&��������Z��D�I������������������������������������������������������������������������������������������������������ �����

���8�6�&��������Z����K���M� �����������������������������������������������������������������������������������������������������

���8�6�&��������Z���� HW�VHT� ����������������������������������������������������������������������������������������������������

���8�6�&��������Z�����D� ���������������������������������������������������������������������������������������������������������

���8�6�&��� ����Z�����F���� ����������������������������������������������������������������������������������������������������

���8�6�&��������Z�����K��L���� ������������������������������������������������������������������������������������������������

���8�6�&��� ����Z����D�D� ������������������������������������������������������������������������������������������������ �����

���8�6�&��������Z���� ������������������������������������������������������������������������������������������������������ �����

���8�6�&��������U���D������������������������������������������������������������������������������������������������������������
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���8�6�&��������U���E���� �������������������������������������������������������������������������������������������������� �����

���8�6�&�������� �6XSS��,,,�������������������������������������������������������������������������������������������������

5HJXODWLRQV�

���&�)�5�������������D���E� �������������������������������������������������������������������������������������������������������

���&�)�5�������������F���G� �������������������������������������������������������������������������������������������������������

���&�)�5��� �������������������������������������������������������������������������������������������������������������������� ����

���&�)�5���� �������������������������������������������������������������������������������������������������������������

���&�)�5���� ���������������������������������������������������������������������������������������������������������������

���&�)�5������������L���������������������������������������������������������������������������������������������������������������

���&�)�5�������������D������������������������������������������������������������������������������������������������������������

���&�)�5���� �������������������������������������������������������������������������������������������������������� �����

���&�)�5��������������������������������������������������������������������������������������������������������������� �����

���&�)�5��� ������� ��������������������������������������������������������������������������������������������������������������������

5XOH�

)HG��5��$SS��3����D�����%� ���������������������������������������������������������������������������������������������������������

2WKHU�$XWKRULWLHV�

$PHULFDQ�+HULWDJH�'LFWLRQDU\�RI�WKH�(QJOLVK�/DQJXDJH ��WK�HG������� ������������������������������ ������

%ODFN·V�/DZ�'LFWLRQDU\ ���WK�HG������� �������������������������������������������������������������������������������������

-RKQ�)��&DG\��$Q�(VWLPDWH�RI�WKH�3ULFH�(IIHFWV�RI�5HVWULFWLRQV�RQ�'UXJ�$GYHUWLVLQJ�
���(FRQRPLF�,QTXLU\����������� ����������������������������������������������������������������������������������������

���)HG��5HJ����������$SU����������� ����������������������������������������������������������������������������������������

���)HG��5HJ����������2FW����������� ����������������������������������������������������������������� ���������������
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���)HG��5HJ����������0D\���������� �������������������������������������������������������������������

++6�
$PHULFDQ�3DWLHQWV�)LUVW��7KH�7UXPS�$GPLQLVWUDWLRQ�%OXHSULQW�7R�/RZHU�'UXJ�3ULFHV�DQG�
5HGXFH�2XW�RI�3RFNHW�&RVWV �0D\��������KWWSV���JR�XVD�JRY�[9(X[ ���������������������������������

,VVXH�%ULHI��2EVHUYDWLRQ�RQ�7UHQGV�LQ�3UHVFULSWLRQ�'UXJ�6SHQGLQJ �0DU������������
KWWSV���JR�XVD�JRY�[9PTQ ��������������������������������������������������������������������������������������������������



*/266$5<

&06 &HQWHUV IRU�0HGLFDUH�	 0HGLFDLG�6HUYLFHV

'7& 'LUHFW�WR�&RQVXPHU�

)'$ )RRG�DQG�'UXJ�$GPLQLVWUDWLRQ

)'&$ )HGHUDO�)RRG��'UXJ��DQG�&RVPHWLF�$FW

++6 8�6��'HSDUWPHQW�RI�+HDOWK�DQG�+XPDQ�6HUYLFHV



,1752'8&7,21

7KH�QDWLRQ�LV�H[SHULHQFLQJ�D�FULVLV�RI�SUHVFULSWLRQ�GUXJ�FRVWV���$PHULFDQV�

FXUUHQWO\�VSHQG�QHDUO\������ELOOLRQ�RQ�SUHVFULSWLRQ�GUXJV�HDFK�\HDU��ZLWK�WKH�IHGHUDO�

KHDOWK�LQVXUDQFH�SURJUDPV��0HGLFDUH�DQG�0HGLFDLG��SD\LQJ�RYHU�KDOI�WKDW�DPRXQW���

7KRVH�FRVWV�DUH�ULVLQJ�DW�UDWHV�JUHDWHU�WKDQ�LQIODWLRQ�ZLWK�QR�HQG�LQ�VLJKW��DQG�WKH�

SUREOHP�LV�H[DFHUEDWHG�E\�GUXJ�FRPSDQLHV�VSHQGLQJ�ELOOLRQV�RI�GROODUV�DQQXDOO\�RQ�

GLUHFW�WR�FRQVXPHU�WHOHYLVLRQ�DGYHUWLVLQJ��RIWHQ�RQ�WKHLU�PRVW�SURILWDEOH�SURGXFWV���

<HW�GHVSLWH�WKLV�GHOXJH�RI�PDUNHWLQJ��SDWLHQWV�UHPDLQ�LOO�LQIRUPHG�DERXW�WKH�FRVWV�RI�

SUHVFULSWLRQ�GUXJV�DQG�DUH�WKHUHIRUH�XQDEOH�WR�PDNH�LQIRUPHG�FKRLFHV�DERXW�WKH�FRVW�

HIIHFWLYHQHVV�RI�DYDLODEOH�WUHDWPHQWV���7KLV�ODFN�RI�WUDQVSDUHQF\�WKUHDWHQV�0HGLFDUH�

DQG�0HGLFDLG·V�VXVWDLQDELOLW\�DQG�FRPHV�DW�WKH�H[SHQVH�RI�$PHULFDQ�WD[SD\HUV�

$V�SDUW�RI�LWV�HIIRUWV�WR�PLWLJDWH�WKLV�LQFUHDVLQJO\�VHULRXV�SUREOHP��WKH�

'HSDUWPHQW�RI�+HDOWK�DQG�+XPDQ�6HUYLFHV��++6�³LQYRNLQJ�LWV�VWDWXWRU\�DXWKRULW\�

WR�SURPRWH�WKH�HIILFLHQW�DGPLQLVWUDWLRQ�RI�WKH�0HGLFDUH�DQG�0HGLFDLG�SURJUDPV³

LVVXHG�D�QHZ�UXOH�WKDW�VHHNV�WR�LPSURYH�SULFH�WUDQVSDUHQF\�E\�UHTXLULQJ�WKH�GLVFORVXUH�

RI�OLVW�SULFHV�LQ�GLUHFW�WR�FRQVXPHU��'7&��WHOHYLVLRQ�SKDUPDFHXWLFDO�DGYHUWLVHPHQWV���

7KLV�UXOH��WKH�´'7&�UXOHµ��LV�EDVHG�RQ�WKH�HOHPHQWDU\�SULQFLSOH�WKDW�PDUNHWV�IXQFWLRQ

EHWWHU�ZKHQ�WKH\�DUH�PRUH�WUDQVSDUHQW��DQG�WKDW�FRQVXPHUV�JHQHUDOO\�PDNH�EHWWHU�

GHFLVLRQV�DERXW�WKH�SURGXFWV�WKH\�SXUFKDVH�ZKHQ�WKH\�KDYH�PRUH�LQIRUPDWLRQ�DERXW�

KRZ�WKRVH�SURGXFWV�DUH�SULFHG�
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7KUHH�PDMRU�SKDUPDFHXWLFDO�FRPSDQLHV�DQG�D�WUDGH�DVVRFLDWLRQ�KDYH�VXHG�++6��

FODLPLQJ�WKDW�WKH�UXOH�LV�XQODZIXO���7KH�GLVWULFW�FRXUW��DOWKRXJK�DFNQRZOHGJLQJ�WKH�

VHYHULW\�RI�WKH�SROLF\�SUREOHP��DJUHHG�ZLWK�SODLQWLIIV�WKDW�++6�ODFNHG�VWDWXWRU\�

DXWKRULW\�WR�SURPXOJDWH�WKLV�UXOH���7KDW�KROGLQJ�LV�ZURQJ�

7KH�6HFUHWDU\�LVVXHG�WKH�UXOH�SXUVXDQW�WR�KLV�EURDG�VWDWXWRU\�DXWKRULW\�WR�PDNH�

UXOHV�´DV�PD\�EH�QHFHVVDU\�WR�WKH�HIILFLHQW�DGPLQLVWUDWLRQµ�RI�WKH�0HGLFDUH�DQG�

0HGLFDLG�SURJUDPV������8�6�&��� �����D���VHH�LG� � ����KK�D�������7KH 6XSUHPH�&RXUW�

KDV�ORQJ�KHOG�WKDW��DEVHQW�FRQJUHVVLRQDO�LQWHQW�WR�WKH�FRQWUDU\��UHJXODWLRQV�LVVXHG�

XQGHU�VXFK�VWDWXWHV�ZLOO�EH�VXVWDLQHG�VR�ORQJ�DV�WKH\�DUH�´UHDVRQDEO\�UHODWHGµ�WR�WKH�

SXUSRVHV�RI�WKRVH�VWDWXWHV� 0RXUQLQJ�Y��)DPLO\�3XEOQ·V 6HUY���,QF�������8�6����������

��������7KRUSH�Y��+RXVLQJ�$XWK��RI�&LW\�RI�'XUKDP������8�6�����������������������7KH�

'7&�UXOH�GRHV�QRW�FRQWUDYHQH�FRQJUHVVLRQDO�LQWHQW�DQG�LV�UHDVRQDEO\�UHODWHG�WR�

SURPRWLQJ�WKH�HIILFLHQW�DGPLQLVWUDWLRQ�RI�WKH�0HGLFDUH�DQG�0HGLFDLG�SURJUDPV� ++6�

WKHUHIRUH�KDG�VWDWXWRU\�DXWKRULW\�WR�SURPXOJDWH�WKH�UXOH��

7KH�GLVWULFW�FRXUW�HUUHG�LQ�FRQFOXGLQJ�WKDW�WKH�'7&�UXOH�LV�XQUHODWHG�WR�WKH

´HIILFLHQW�DGPLQLVWUDWLRQµ�RI�WKH�0HGLFDUH�DQG�0HGLFDLG�SURJUDPV���7KH�FRXUW�

ZURQJO\�EHOLHYHG�WKDW�GUXJ�PDQXIDFWXUHUV�DUH�QRW�´GLUHFW�SDUWLFLSDQWVµ�LQ�WKH�

0HGLFDUH�DQG�0HGLFDLG�SURJUDPV��HYHQ�WKRXJK�WKRVH�PDQXIDFWXUHUV�PXVW�HQWHU�LQWR�

FRQWUDFWV ZLWK�++6�LQ�RUGHU�IRU�WKHLU�GUXJV�WR�EH�HOLJLEOH�IRU�FRYHUDJH���7KH�GLVWULFW�

FRXUW�ZDV�DGGLWLRQDOO\�PLVWDNHQ�WR�FRQFOXGH�WKDW�VRPH�RWKHU��XQLGHQWLILHG�SDUW�RI�WKH�

0HGLFDUH�RU�0HGLFDLG�VWDWXWHV�SUHFOXGHG�++6�IURP�DFWLQJ��DQG�WKDW�D�GLIIHUHQW�
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VWDWXWH��WKH�)HGHUDO�)RRG��'UXJ��DQG�&RVPHWLF�$FW��OLPLWV�WKH�DXWKRULW\�RI�++6�XQGHU�

WKH�0HGLFDUH�DQG�0HGLFDLG�SURYLVLRQV�RI�WKH�6RFLDO�6HFXULW\�$FW���)LQDOO\��WKH�GLVWULFW�

FRXUW�HUUHG�LQ�WUHDWLQJ�WKH�'7&�UXOH�DV�DQ�DJHQF\�SROLF\�RI�YDVW�HFRQRPLF�DQG�SROLWLFDO�

VLJQLILFDQFH�WR�ZKLFK�PRUH�VWULQJHQW�VWDQGDUGV�RI�MXGLFLDO�UHYLHZ�DSSO\��JLYHQ�WKDW�WKH�

'7&�UXOH�ZLOO�FRVW�SKDUPDFHXWLFDO�FRPSDQLHV�RQO\�D�WLQ\�IUDFWLRQ�RI�ZKDW�WKH\�SD\�RQ�

WHOHYLVLRQ�DGYHUWLVLQJ�

67$7(0(17�2)�-85,6',&7,21

3ODLQWLIIV�DVVHUW�FODLPV�DJDLQVW�++6�XQGHU�WKH�$GPLQLVWUDWLYH�3URFHGXUH�$FW����

8�6�&��� ������7KH�MXULVGLFWLRQ�RI�WKH�GLVWULFW�FRXUW�ZDV�LQYRNHG�XQGHU����8�6�&��

� �������7KH�GLVWULFW�FRXUW�HQWHUHG�D�ILQDO�RUGHU�DQG�MXGJPHQW�RQ�-XO\�����������-�$��BB���

7KH�JRYHUQPHQW�ILOHG�D�WLPHO\�QRWLFH�RI�DSSHDO�RQ�$XJXVW������������-�$��BB��VHH�)HG��

5��$SS��3����D�����%����7KLV�&RXUW�KDV�MXULVGLFWLRQ�XQGHU����8�6�&��� ��������

67$7(0(17�2)�7+(�,668(

:KHWKHU�++6�KDV VWDWXWRU\�DXWKRULW\�WR�SURPXOJDWH�D�UXOH UHTXLULQJ�

SKDUPDFHXWLFDO�FRPSDQLHV�ZKRVH�GUXJV�DUH�FRYHUHG�E\�WKH�0HGLFDUH�RU 0HGLFDLG�

SURJUDPV�WR�GLVFORVH�WKH�OLVW�SULFHV�RI�FHUWDLQ GUXJV�WR�FRQVXPHUV�LQ�WKH�FRPSDQLHV·�

WHOHYLVLRQ�DGYHUWLVHPHQWV�

3(57,1(17�67$787(6�$1'�5(*8/$7,216

���8�6�&��� �����D��SURYLGHV�� ´7KH�6HFUHWDU\�RI�WKH�7UHDVXU\��WKH�6HFUHWDU\�RI�

/DERU��DQG�WKH�6HFUHWDU\�RI�+HDOWK�DQG�+XPDQ�6HUYLFHV��UHVSHFWLYHO\��VKDOO�PDNH�DQG�

SXEOLVK�VXFK�UXOHV�DQG�UHJXODWLRQV��QRW�LQFRQVLVWHQW�ZLWK�WKLV�FKDSWHU >L�H���WKH�6RFLDO�
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6HFXULW\�$FW@��DV�PD\�EH�QHFHVVDU\�WR�WKH�HIILFLHQW�DGPLQLVWUDWLRQ�RI�WKH�IXQFWLRQV�ZLWK�

ZKLFK�HDFK�LV�FKDUJHG�XQGHU�WKLV�FKDSWHU�µ

���8�6�&��� ����KK�D�����SURYLGHV LQ�UHOHYDQW�SDUW� ´7KH�6HFUHWDU\�VKDOO�

SUHVFULEH�VXFK�UHJXODWLRQV�DV�PD\�EH�QHFHVVDU\�WR�FDUU\�RXW�WKH�DGPLQLVWUDWLRQ�RI�WKH�

LQVXUDQFH�SURJUDPV�XQGHU�WKLV�VXEFKDSWHU >L�H���0HGLFDUH@�µ

���&�)�5��� ���������SURYLGHV�LQ�UHOHYDQW�SDUW�

$Q\�DGYHUWLVHPHQW�IRU�DQ\�SUHVFULSWLRQ�GUXJ�RU�ELRORJLFDO�SURGXFW�RQ�
WHOHYLVLRQ��LQFOXGLQJ�EURDGFDVW��FDEOH��VWUHDPLQJ��RU�VDWHOOLWH��PXVW�
FRQWDLQ�D�WH[WXDO�VWDWHPHQW�LQGLFDWLQJ�WKH�FXUUHQW�OLVW�SULFH�IRU�D�W\SLFDO�
���GD\�UHJLPHQ�RU�IRU�D�W\SLFDO�FRXUVH�RI�WUHDWPHQW��ZKLFKHYHU�LV�PRVW�
DSSURSULDWH��DV�GHWHUPLQHG�RQ�WKH�ILUVW�GD\�RI�WKH�TXDUWHU�GXULQJ�ZKLFK�
WKH�DGYHUWLVHPHQW�LV�EHLQJ�DLUHG�RU�RWKHUZLVH�EURDGFDVW��DV�IROORZV��´7KH�
OLVW�SULFH�IRU�D�>���GD\�VXSSO\�RI�@�>W\SLFDO�FRXUVH�RI�WUHDWPHQW�ZLWK@�
>QDPH�RI�SUHVFULSWLRQ�GUXJ�RU�ELRORJLFDO�SURGXFW@�LV�>LQVHUW�OLVW�SULFH@��,I�
\RX�KDYH�KHDOWK�LQVXUDQFH�WKDW�FRYHUV�GUXJV��\RXU�FRVW�PD\�EH�GLIIHUHQW�µ

67$7(0(17 2) 7+(�&$6(

$� 6WDWXWRU\�%DFNJURXQG

����$V�SDUW�RI�WKH�6RFLDO�6HFXULW\�$PHQGPHQWV�RI�������&RQJUHVV�FUHDWHG�WKH�

0HGLFDUH�SURJUDP�´>D@V�D�PHDQV�RI�SURYLGLQJ�KHDOWK�FDUH�WR�WKH�DJHG�DQG�GLVDEOHG�µ��

*RRG�6DPDULWDQ�+RVS��Y��6KDODOD������8�6�������������������VHH ���8�6�&��� �����HW�VHT�

7KH�SURJUDP�UHLPEXUVHV�PHGLFDO�SURYLGHUV�IRU�VHUYLFHV�WKDW�WKH\�VXSSO\�WR�0HGLFDUH�

HQUROOHHV������8�6�&��� ����J�D���VHH�*RRG�6DPDULWDQ�+RVS�������8�6��DW�������1HDUO\�DOO

LQGLYLGXDOV RYHU�WKH�DJH�RI�����DV�ZHOO�DV�FHUWDLQ�GLVDEOHG�RU�VLFN�LQGLYLGXDOV��DUH�

HOLJLEOH�IRU 0HGLFDUH������8�6�&��� ����F�
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7KH�0HGLFDUH�SURJUDP�DVVLVWV�HQUROOHG�LQGLYLGXDOV�LQ�GHIUD\LQJ�WKH�FRVW�RI

SUHVFULSWLRQ�GUXJV���0HGLFDUH�SDUW�$�SURYLGHV�LQVXUDQFH�FRYHUDJH IRU�SUHVFULSWLRQ�

GUXJV�DGPLQLVWHUHG�GXULQJ�LQSDWLHQW�KRVSLWDO�FDUH��KRPH�KHDOWKFDUH��RU�KRVSLFH�

VHUYLFHV���6HH����8�6�&��� ����G���0HGLFDUH�SDUW�%�FRYHUV�D�OLPLWHG�QXPEHU�RI�

RXWSDWLHQW�SUHVFULSWLRQ�GUXJV��W\SLFDOO\�DGPLQLVWHUHG�E\�GRFWRUV���6HH�LG� � ����O���$QG�

0HGLFDUH�SDUW�'��HQDFWHG�LQ�������SURYLGHV�VXEVLGL]HG�DFFHVV�WR�SUHVFULSWLRQ�GUXJV�

PRUH�JHQHUDOO\���6HH�LG� � ����Z�����HW�VHT� )RU�3DUWV�%�DQG�'��0HGLFDUH�EHQHILFLDULHV�

JHQHUDOO\�KDYH�D�GHGXFWLEOH³DQ�DPRXQW�WKDW�PXVW�EH�SDLG�IRU�VHUYLFHV�EHIRUH�WKH�

LQVXUDQFH�SODQ�VWDUWV�WR�SD\������)HG��5HJ��������� ������ �0D\���������� �-�$��BB����

$QG��IRU�HDFK�GUXJ�SXUFKDVHG��0HGLFDUH�EHQHILFLDULHV JHQHUDOO\ PXVW�SD\�HLWKHU�D�FR�

SD\PHQW��D�IL[HG�GROODU�DPRXQW��RU�D�FRLQVXUDQFH�SD\PHQW��D�SHUFHQWDJH�RI�WKH�GUXJ·V�

WRWDO�FRVW����,G�

7KH�6RFLDO�6HFXULW\�$PHQGPHQWV�RI������DOVR�FUHDWHG�WKH�0HGLFDLG�SURJUDP�

´IRU�WKH�SXUSRVH�RI�SURYLGLQJ�IHGHUDO�ILQDQFLDO�DVVLVWDQFH�WR�6WDWHV�WKDW�FKRRVH�WR�

UHLPEXUVH�FHUWDLQ�FRVWV�RI�PHGLFDO�WUHDWPHQW�IRU�QHHG\�SHUVRQV�µ��+DUULV�Y��0F5DH������

8�6�������������������VHH����8�6�&��� �����HW�VHT� 6WDWHV�HQMR\�IOH[LELOLW\�WR�GHYHORS�

SODQV�WR�LPSOHPHQW�WKH�0HGLFDLG�VWDWXWH�DQG�WR�SURYLGH�KHDOWKFDUH�VHUYLFHV�WR�FRYHUHG�

SRSXODWLRQV������8�6�&��� ����D�D����%XW�HYHU\�6WDWH·V�SODQ�PXVW�EH�DSSURYHG�E\�++6���

,G� � ����D�E����$V�SDUW�RI�D�6WDWH·V�0HGLFDLG�SODQ��D�6WDWH�PD\�RIIHU�RXWSDWLHQW�

SUHVFULSWLRQ�GUXJ�FRYHUDJH��DOWKRXJK�WKH�SUHFLVH�FRYHUDJH�UHTXLUHPHQW�DQG�

FRSD\PHQWV�YDU\�E\�6WDWH���,G� � ����G�D������



�

&RQJUHVV�KDV�JLYHQ�++6�EURDG�DXWKRULW\�WR SURPXOJDWH�UXOHV�WR�LPSOHPHQW WKH�

0HGLFDLG�DQG�0HGLFDUH�SURJUDPV������8�6�&��� �����D���DSSOLFDEOH�WR�ERWK�0HGLFDUH�

DQG�0HGLFDLG��DXWKRUL]HV�WKH�6HFUHWDU\�RI�++6�WR�´PDNH�DQG�SXEOLVK�VXFK�UXOHV�DQG�

UHJXODWLRQV��QRW�LQFRQVLVWHQW�ZLWK�WKLV�FKDSWHU��DV�PD\�EH�QHFHVVDU\�WR�WKH�HIILFLHQW�

DGPLQLVWUDWLRQ�RI�WKH�IXQFWLRQV�ZLWK�ZKLFK�HDFK�LV�FKDUJHG�XQGHU�WKLV�FKDSWHU�µ��$QG�

���8�6�&��� ����KK�D������DSSOLFDEOH�WR�0HGLFDUH��HPSRZHUV�WKH�6HFUHWDU\�WR�

´SUHVFULEH�VXFK�UHJXODWLRQV�DV�PD\�EH�QHFHVVDU\�WR�FDUU\�RXW�WKH�DGPLQLVWUDWLRQ�RI�WKH�

LQVXUDQFH�SURJUDPV�XQGHU�WKLV�VXEFKDSWHU�µ��

����++6·V�&HQWHUV IRU�0HGLFDUH 	�0HGLFDLG 6HUYLFHV��&06��LV�UHVSRQVLEOH�IRU�

DGPLQLVWHULQJ�WKH�0HGLFDUH�DQG�0HGLFDLG�SURJUDPV���$V�SDUW�RI�WKDW�UHVSRQVLELOLW\��

&06 HQWHUV�LQWR�0HGLFDLG�GUXJ�UHEDWH�DJUHHPHQWV�ZLWK�SKDUPDFHXWLFDO�PDQXIDFWXUHUV���

0DQXIDFWXUHUV�PXVW�HQWHU�LQWR�WKRVH�DJUHHPHQWV�LQ�RUGHU�IRU�SD\PHQW�WR�EH�DYDLODEOH�

XQGHU 0HGLFDLG�DQG�0HGLFDUH�SDUW�%�IRU�FRYHUHG�RXWSDWLHQW�GUXJV��WKH�UHOHYDQW�

DJUHHPHQWV LQFOXGH D�0HGLFDLG�GUXJ�UHEDWH�DJUHHPHQW��XQGHU�ZKLFK�PDQXIDFWXUHUV

SD\�UHEDWHV�WR�6WDWHV��DQG�D�SURJUDP�SDUWLFLSDWLRQ�DJUHHPHQW�XQGHU�WKH�´���%�

SURJUDP�µ XQGHU�ZKLFK�WKH\�PXVW�RIIHU�FHUWDLQ�SULFHV�WR�WKDW�SURJUDP·V�FRYHUHG�

HQWLWLHV���6HH ���8�6�&���� ���E�D����������U���D������&�)�5� ����������������

0DQXIDFWXUHUV�ZLWK�WKHVH�DJUHHPHQWV DOVR PXVW�UHSRUW�WR�++6�WKHLU�DYHUDJH�VDOHV�

SULFHV IRU�FHUWDLQ�GUXJV FRYHUHG�XQGHU�0HGLFDUH�SDUW�%������8�6�&���� ����Z��D�I��

����U���E���������&�)�5���� ���������������8QGHU�0HGLFDUH�SDUW�'��LQ�RUGHU IRU�WKHLU�

EUDQG�QDPH�GUXJV�WR�EH�FRYHUHG��PDQXIDFWXUHUV�PXVW�HQWHU�LQWR�D�0HGLFDUH�&RYHUDJH�



�

*DS�'LVFRXQW�3URJUDP�$JUHHPHQW�XQGHU�ZKLFK�WKH\ DJUHH WR�SD\�GLVFRXQWV�RQ�WKRVH�

GUXJV�WR�D�VXEVHW�RI�SDUW�'�HQUROOHHV������8�6�&���� ����Z����D�D�������Z���������

&�)�5���� ����������������&06�GLVEXUVHV�IHGHUDO�IXQGV�WR�FRYHU�WKH�FRVWV�RI�VHUYLFHV��

LQFOXGLQJ�SUHVFULSWLRQ�GUXJV� SURYLGHG�XQGHU�0HGLFDUH�DQG�0HGLFDLG�

%� 5LVLQJ�&RVWV�IRU�3UHVFULSWLRQ�'UXJV

2YHU�WKH�SDVW�GHFDGH��WKH�FRVW�RI�SUHVFULSWLRQ�GUXJV�´KDV�LQFUHDVHG�

GUDPDWLFDOO\��DQG�SULFHV�DUH�SURMHFWHG�WR�FRQWLQXH�WR�ULVH�IDVWHU�WKDQ�RYHUDOO�KHDOWK�

VSHQGLQJ�µ�����)HG��5HJ��DW���������-�$��BB����$SSUR[LPDWHO\�WKLUW\�SHUFHQW�RI�WKRVH�

LQFUHDVHG�FRVWV�PD\�EH�DWWULEXWHG�WR�´FKDQJHV�LQ�WKH�FRPSRVLWLRQ�RI�GUXJV�SUHVFULEHG�

WRZDUGV�KLJKHU�SULFH�SURGXFWV�RU�SULFH�LQFUHDVHV�IRU�GUXJV�µ��,G� �FLWLQJ�++6��,VVXH�

%ULHI��2EVHUYDWLRQ�RQ�7UHQGV�LQ�3UHVFULSWLRQ�'UXJ�6SHQGLQJ �0DU������������

KWWSV���JR�XVD�JRY�[9PTQ����$V�D�UHVXOW�RI�WKHVH�SKHQRPHQD��GUXJ�H[SHQGLWXUHV DUH�

ULVLQJ�ZHOO�LQ�H[FHVV�RI�JHQHUDO�LQIODWLRQ���,G�

&06�LV�WKH�QDWLRQ·V�VLQJOH�ODUJHVW�GUXJ�SD\RU���,Q�������&06�DQG�LWV�

EHQHILFLDULHV�VSHQW������ELOOLRQ�RQ�GUXJV�FRYHUHG�XQGHU�0HGLFDUH�3DUWV�%�DQG�'��DQG�

����ELOOLRQ�RQ�GUXJV�FRYHUHG�XQGHU�0HGLFDLG������)HG��5HJ��������� ������ �2FW������

����� �-�$��BB����&06�VSHQW�DSSUR[LPDWHO\�ILIW\�WKUHH SHUFHQW�RI�WKH�WRWDO�DPRXQW�

VSHQW�RQ�SUHVFULSWLRQ�GUXJV�LQ�WKH�8QLWHG�6WDWHV�WKDW�\HDU���,G� $QG�&06·V�RYHUDOO�

H[SHQGLWXUHV�RQ�GUXJV�KDYH�LQFUHDVHG�DW�UDWHV�JUHDWHU�WKDQ�LQIODWLRQ�ERWK�LQ�WKH�

DJJUHJDWH�DQG�RQ�D�SHU�EHQHILFLDU\�EDVLV���,G���7KHVH�´VSLUDOLQJ�GUXJ�FRVWVµ�DUH�´SDVVHG�
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RQ�WR�IHGHUDO�KHDOWKFDUH�SURJUDP�EHQHILFLDULHV�DQG�$PHULFDQ�WD[SD\HUV�PRUH�EURDGO\�µ��

���)HG��5HJ��DW���������-�$��BB����

&� 7KH�'7&�5XOH

,Q�UHFHQW�\HDUV��++6�KDV�SXUVXHG�D�QXPEHU�RI�LQLWLDWLYHV�WR�KHOS�FRPEDW�ULVLQJ�

GUXJ�SULFHV���7KH�)RRG�DQG�'UXJ�$GPLQLVWUDWLRQ��)'$��KDV�ZRUNHG�WR�DFFHOHUDWH�LWV�

DSSURYDO�RI�JHQHULF�GUXJV���7KH�DSSURYDO�RI�JHQHULF�GUXJV LQ����� DORQH�VDYHG�

$PHULFDQ�FRQVXPHUV�QHDUO\����ELOOLRQ�LQ��������++6��$PHULFDQ�3DWLHQWV�)LUVW���7KH�

7UXPS�$GPLQLVWUDWLRQ�%OXHSULQW�7R�/RZHU�'UXJ�3ULFHV�DQG�5HGXFH�2XW�RI�3RFNHW�&RVWV�����0D\�

�������KWWSV���JR�XVD�JRY�[9(X[���7KH�)'$�KDV�DOVR�WDNHQ�VHYHUDO�VWHSV�WR�

HQFRXUDJH�JHQHULF�GUXJ�GHYHORSPHQW��LQFOXGLQJ�SXEOLVKLQJ�WKH�QDPHV�RI�GUXJV�ZLWK�

QR�JHQHULF�FRPSHWLWRUV�DQG�FORVLQJ�ORRSKROHV�WKDW�DOORZ�EUDQG�QDPH�GUXJ�FRPSDQLHV�

WR�IRUHVWDOO�WKH�JHQHULF�FRPSHWLWLRQ�WKDW�&RQJUHVV�LQWHQGHG���,G���$QG�&06�KDV�

SURPXOJDWHG�D�UHJXODWLRQ�WKDW�PDNHV�LW�HDVLHU�IRU�JHQHULF GUXJV�WR�HQWHU�0HGLFDUH�

IRUPXODULHV��WKHUHE\�DOORZLQJ�0HGLFDUH�EHQHILFLDULHV�WR�EHQHILW�IURP�WKRVH�GUXJV���,G�

DW�����VHH����)HG��5HJ���������������������$SU������������

7KLV�FDVH�FRQFHUQV�DQRWKHU�UXOH�WKDW�++6��DFWLQJ�WKURXJK�&06��SURPXOJDWHG�

WR�KHOS�ORZHU�SUHVFULSWLRQ�GUXJ�SULFHV���6HH����)HG��5HJ�������������-�$��BB�BB���ILQDO�

UXOH������)HG��5HJ��������������� �-�$��BB�BB� �SURSRVHG�UXOH����7KH�UXOH�UHTXLUHV�

GLUHFW�WR�FRQVXPHU��'7&��WHOHYLVLRQ�DGYHUWLVHPHQWV�IRU�SUHVFULSWLRQ�GUXJV�FRYHUHG�E\�

WKH�0HGLFDUH�RU�0HGLFDLG�SURJUDPV�WR�LQFOXGH�WKH�´OLVW�SULFHµ RI�WKH�DGYHUWLVHG�GUXJ�

IRU�D�WKLUW\�GD\�VXSSO\�RU�W\SLFDO�FRXUVH�RI�WUHDWPHQW������&�)�5��� �����������7KH�UXOH�
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H[HPSWV�GUXJV�ZLWK�D�OLVW�SULFH�XQGHU�����SHU�PRQWK RU�FRXUVH�RI�WUHDWPHQW���,G�

� ���������D���E����7KH�OLVW�SULFH�LV�GHILQHG�DV�WKH�FRVW�WKDW�ZKROHVDOHUV�RU�GLUHFW�

SXUFKDVHUV�SD\�IRU�WKH�GUXJV��ZLWKRXW�DQ\�GLVFRXQWV� ,G� � ���������F���G����++6

UHFRJQL]HG WKDW�LQGLYLGXDOV�FRYHUHG�E\�LQVXUDQFH�ZLOO�UDUHO\�SD\�D�GUXJ·V�OLVW�SULFH������

)HG��5HJ� DW���������-�$��BB�� $V�D�UHVXOW��WKH�UXOH�UHTXLUHV�WKH�OLVW�SULFH�VWDWHPHQW�WR�

LQFOXGH�D TXDOLILHU���´7KH�OLVW�SULFH�IRU�D�>���GD\�VXSSO\�RI@�>W\SLFDO�FRXUVH�RI�WUHDWPHQW�

ZLWK@�>QDPH�RI�SUHVFULSWLRQ�GUXJ�RU�ELRORJLFDO�SURGXFW@�LV�>LQVHUW�OLVW�SULFH@��,I�\RX�KDYH�

KHDOWK�LQVXUDQFH�WKDW�FRYHUV�GUXJV��\RXU�FRVW�PD\�EH�GLIIHUHQW�µ�����&�)�5� � ���������

,Q�ERWK�WKH�SURSRVHG�DQG�ILQDO�UXOHV��++6�H[SODLQHG�KRZ�WKLV�´SULFH�

WUDQVSDUHQF\µ�ZLOO�´KHOS�LPSURYH�WKH�HIILFLHQF\�RI�0HGLFDUH�DQG�0HGLFDLG�SURJUDPV�

E\�UHGXFLQJ�ZDVWHIXO�DQG�DEXVLYH�LQFUHDVHV LQ�GUXJ�DQG�ELRORJLFDO�SURGXFW�OLVW�SULFHV�µ��

���)HG��5HJ��DW���������-�$��BB����)LUVW��++6�QRWHG�WKDW�WUDQVSDUHQF\�´ZLOO�SURYLGH�

PDQXIDFWXUHUV�ZLWK�DQ�LQFHQWLYH�WR�UHGXFH�WKHLU�OLVW�SULFHV�E\�H[SRVLQJ�RYHUO\�FRVWO\�

GUXJV�WR�SXEOLF�VFUXWLQ\�µ��,G� 6HFRQG��++6�REVHUYHG�WKDW�WKH�GLVFORVXUH�UHTXLUHPHQW�

´ZLOO�SURYLGH�VRPH�FRQVXPHUV�ZLWK�PRUH�LQIRUPDWLRQ�WR�EHWWHU�SRVLWLRQ�WKHP�DV�

DFWLYH�DQG�ZHOO�LQIRUPHG�SDUWLFLSDQWV�LQ�WKHLU�KHDOWKFDUH�GHFLVLRQ�PDNLQJ�µ��,G���VHH�LG��

�QRWLQJ�WKDW�´WKH�FRLQVXUDQFH�ERUQH�E\�VRPH�FRQVXPHUV�ZLOO�LQFUHDVH�DV�WKH�>OLVW�SULFH@

LQFUHDVHVµ����$QG�WKLUG��++6�VXJJHVWHG�WKDW�PDUNHW�WUDQVSDUHQF\�ZLOO�HQFRXUDJH�

PDQXIDFWXUHUV�´WR�FRPSHWH�EDVHG�RQ�OLVW�SULFHµ�DQG�ZLOO�´OLNHO\�PRWLYDWH�

PDQXIDFWXUHUV�WR�EH�OHVV ZLOOLQJ�WR�UDLVH�SULFHV�µ�����)HG��5HJ��DW���������-�$��BB��



��

�FLWLQJ�-RKQ�)��&DG\��$Q�(VWLPDWH�RI�WKH�3ULFH�(IIHFWV�RI�5HVWULFWLRQV�RQ�'UXJ�$GYHUWLVLQJ�����

(FRQRPLF�,QTXLU\���������������

++6 EDVHG�LWV�DXWKRULW\�WR�SURPXOJDWH�WKH�UXOH�RQ ���8�6�&���� �����D��DQG�

����KK�D����������)HG��5HJ��DW��������������������-�$� BB� BB�BB������)HG��5HJ��DW�

�����������-�$��BB�BB����$V�QRWHG�DERYH��VHFWLRQ �����D��DXWKRUL]HV�++6�WR�LVVXH�

VXFK�UXOHV�´DV�PD\�EH�QHFHVVDU\�WR�WKH�HIILFLHQW�DGPLQLVWUDWLRQ�RI�WKH�IXQFWLRQVµ�ZLWK�

ZKLFK�WKH�DJHQF\�LV�FKDUJHG�XQGHU�WKH�6RFLDO�6HFXULW\�$FW��LQFOXGLQJ�WKH�0HGLFDUH�DQG�

0HGLFDLG�SURJUDPV��DQG�VHFWLRQ ����KK�D�����DXWKRUL]HV�++6�WR�SURPXOJDWH�VXFK�

UHJXODWLRQV�´DV�PD\�EH�QHFHVVDU\�WR�FDUU\�RXW�WKH�DGPLQLVWUDWLRQ�RI�WKH�LQVXUDQFH�

SURJUDPVµ�XQGHU�0HGLFDUH�

++6�H[SODLQHG�WKDW�LWV�UXOH�ZRXOG�´LPSURYH�WKH�HIILFLHQW�DGPLQLVWUDWLRQ�RI�WKH�

0HGLFDUH�DQG�0HGLFDLG�SURJUDPV�E\�LPSURYLQJ�GUXJ�SULFH�WUDQVSDUHQF\�DQG�

LQIRUPLQJ�FRQVXPHU�GHFLVLRQ�PDNLQJ��ERWK�RI�ZKLFK�FDQ�LQFUHDVH�SULFH�FRPSHWLWLRQ�

DQG�VORZ�WKH�JURZWK�RI�IHGHUDO�VSHQGLQJ�RQ�SUHVFULSWLRQ�GUXJV�µ�����)HG��5HJ��DW�

��������-�$��BB����++6�IXUWKHU�VWDWHG�WKDW�WKH�WZR�VWDWXWHV�´DXWKRUL]H�UHJXODWLRQV�WKDW�

WKH�6HFUHWDU\�GHWHUPLQHV�DUH�QHFHVVDU\�WR�DGPLQLVWHUµ�0HGLFDUH�DQG�0HGLFDLG���,G� DW�

��������-�$��BB���VHH�LG� DW���������-�$��BB���´&RQJUHVV�KDV�H[SOLFLWO\�GLUHFWHG�WKH�

6HFUHWDU\�WR�RSHUDWH�WKH�0HGLFDUH�DQG�0HGLFDLG�SURJUDPV�HIILFLHQWO\�DQG�KDV�H[SUHVVO\�

DXWKRUL]HG�UHJXODWLRQV�QHFHVVDU\�WR�WKDW�SXUSRVH��VR�ORQJ�DV�WKH\�DUH�QRW�LQFRQVLVWHQW�

ZLWK�WKH�6RFLDO�6HFXULW\�$FW���3URPRWLQJ�SULFLQJ�WUDQVSDUHQF\��DQG�WKXV�HIILFLHQW�



��

PDUNHWV��IRU�GUXJV�IXQGHG�WKURXJK�WKRVH�SURJUDPV�IDOOV�ZLWKLQ�WKH�VFRSH�RI�WKH�

6HFUHWDU\·V�PDQGDWH�µ����

,Q�DVVHVVLQJ�LWV�DXWKRULW\�WR�SURPXOJDWH�WKH�UXOH��++6�ZDV�JXLGHG�E\ WKH�

6XSUHPH�&RXUW·V�GHFLVLRQV�LQ�0RXUQLQJ�Y��)DPLO\�3XEOLFDWLRQV�6HUYLFHV��,QF�������8�6������

��������DQG�7KRUSH�Y��+RXVLQJ�$XWKRULW\�RI�&LW\�RI�'XUKDP������8�6���������������7KRVH�

FDVHV��++6�H[SODLQHG��´VWDQG�IRU�WKH�SURSRVLWLRQ�WKDW�D�JUDQW�RI�EURDG�UXOHPDNLQJ

DXWKRULW\�µ�VXFK�DV�WKH�JUDQWV�LQ�VHFWLRQV �����D��DQG�����KK�D������´SHUPLWV�

UHJXODWLRQV�WKDW�DUH�UHDVRQDEO\�UHODWHG�WR�WKH�SXUSRVHV�RI�WKH�SURJUDPV�IRU�ZKLFK�

UXOHPDNLQJ�LV�DXWKRUL]HG��DQG�WKDW�WKH�6HFUHWDU\�KDV�GLVFUHWLRQ�WR�GHWHUPLQH�ZKLFK�

UXOHV�DUH�QHFHVVDU\�µ�����)HG��5HJ��DW���������-�$��BB� �FLWLQJ�0RXUQLQJ������8�6��DW������

7KRUSH������8�6��DW ����Q�������++6�FRQFOXGHG�WKDW�WKH�'7&�UXOH�PHHWV WKLV�VWDQGDUG�

´JLYHQ�WKH�FOHDU�QH[XV�EHWZHHQ�WKLV�UHTXLUHPHQW�>WR�LQFOXGH�OLVW�SULFH�LQ�FHUWDLQ�'7&�

DGV@�DQG�&RQJUHVV·V�UHFRJQLWLRQ�WKURXJKRXW�WKH�6RFLDO�6HFXULW\�$FW�RI�DGPLQLVWHULQJ�

WKH�0HGLFDUH�DQG�0HGLFDLG�SURJUDPV�LQ�D�PDQQHU�WKDW�PLQLPL]HV�XQUHDVRQDEOH�

H[SHQGLWXUHV�µ��,G� DW������������-�$��BB�BB����

,Q�DGGLWLRQ��++6�H[SODLQHG�WKDW�WKH�'7&�UXOH�FRPSOLHV�ZLWK�WKH�´WZR�SDUW�

&KHYURQ�WHVW�µ�����)HG��5HJ��DW���������-�$��BB����++6�REVHUYHG�WKDW�LWV�UXOH�SDVVHV�

WKH�ILUVW�VWHS�RI�WKDW�WHVW�´EHFDXVH�&RQJUHVV�GLG�QRW�GLUHFWO\�VSHDN�WR�WKH�TXHVWLRQ�RI�

UHTXLULQJ�WKH�GLVFORVXUH�RI�WKH�OLVW�SULFH�LQ�'7&�WHOHYLVLRQ�DGYHUWLVHPHQWV��DQG�

QRWKLQJ�LQ�WKH�WH[W�RU�VWUXFWXUH�RI�WKH�0HGLFDUH�VWDWXWH�SURKLELWV�WKLV�UXOH�µ��,G� DW�

��������-�$��BB����$QG�WKH�UXOH�´LV�D�SHUPLVVLEOH�LQWHUSUHWDWLRQ�RI�WKH�6HFUHWDU\·V�EURDG�



��

DXWKRULW\�WR�UHJXODWH�IRU�WKH�HIILFLHQW�DGPLQLVWUDWLRQ�RI�WKH�0HGLFDUH�DQG�0HGLFDLG�

SURJUDPV�µ�SDUWLFXODUO\�JLYHQ�WKDW�ERWK�0RXUQLQJ DQG�7KRUSH ´KROG�WKDW�EURDG�

UXOHPDNLQJ�DXWKRULW\�SHUPLWV�UHJXODWLRQV�UHDVRQDEO\�UHODWHG�WR�SURJUDP�SXUSRVHV�µ��,G�

$IWHU�UHVSRQGLQJ�WR�QXPHURXV�SXEOLF�FRPPHQWV RQ�WKH�SURSRVHG�UXOH��++6

LVVXHG�WKH�ILQDO�UXOH�RQ�0D\���������������)HG��5HJ����������-�$��BB����$V�UHTXLUHG�E\�

ODZ��++6�FRQGXFWHG�D�UHJXODWRU\�LPSDFW�DQDO\VLV�DQG�GHWHUPLQHG�WKDW�WKH�´WRWDO�

DGPLQLVWUDWLYH�FRVWV�RI�WKH�UXOH�DUH�HVWLPDWHG�WR�EH������PLOOLRQ�LQ������DQG������

PLOOLRQ�LQ�VXEVHTXHQW�\HDUV�µ��,G� DW���������-�$��BB����7KRVH�VXPV��++6�QRWHG��DUH�D�

VPDOO�IUDFWLRQ�RI�WKH������ELOOLRQ�VSHQW�DQQXDOO\�RQ�WHOHYLVLRQ�DGYHUWLVLQJ�IRU�

SUHVFULSWLRQ�GUXJV���,G���VHH�LG� DW���������-�$��BB����++6�VFKHGXOHG�WKH�UXOH�WR�WDNH�

HIIHFW�RQ -XO\�����������,G� DW���������-�$��BB����

'� 3ULRU�3URFHHGLQJV

3ODLQWLIIV�DUH�WKUHH�SKDUPDFHXWLFDO�FRPSDQLHV³0HUFN�	�&R���(OL�/LOO\�DQG�&R���

DQG�$PJHQ�,QF�³DV�ZHOO�DV�DQ�DGYHUWLVLQJ�LQGXVWU\�DVVRFLDWLRQ��WKH�$VVRFLDWLRQ�RI�

1DWLRQDO�$GYHUWLVHUV���6HH &RPSO���������������-�$��BB����3ODLQWLIIV�ILOHG�WKHLU�FRPSODLQW�

RQ�-XQH ����������ILYH�ZHHNV�DIWHU�WKH�SXEOLFDWLRQ�RI�WKH�ILQDO�'7&�UXOH���3ODLQWLIIV�

DVVHUWHG�WKDW�WKH�UXOH�LV�LQ�H[FHVV�RI�++6·V�VWDWXWRU\�DXWKRULW\��DUELWUDU\�DQG�

FDSULFLRXV��DQG�FRQWUDU\�WR�WKH )LUVW�$PHQGPHQW���&RPSO���������-�$��BB���VHH ��8�6�&��

� �������$���&����3ODLQWLIIV�PRYHG�WR�VWD\�WKH�UXOH�SHQGLQJ�MXGLFLDO�UHYLHZ��UHO\LQJ�RQ�

WKHLU�VWDWXWRU\�DXWKRULW\�DQG�)LUVW�$PHQGPHQW�FODLPV�



��

2Q�-XO\����������WKH�GLVWULFW�FRXUW�JUDQWHG�SODLQWLIIV·�PRWLRQ�WR�VWD\�WKH�UXOH���

7KH�FRXUW�UXOHG�WKDW�++6�ODFNHG�VWDWXWRU\�DXWKRULW\�WR�SURPXOJDWH�WKH�'7&�UXOH��

ZLWKRXW�UHDFKLQJ�WKH�RWKHU�OHJDO�WKHRULHV LQ�SODLQWLIIV·�FRPSODLQW���2S�����-�$��BB��

:LWK�WKH�JRYHUQPHQW·V�FRQVHQW��DQG�RYHU�SODLQWLIIV·�REMHFWLRQ��WKH GLVWULFW�FRXUW�

FRQVROLGDWHG�WKH�VWD\�PRWLRQ�ZLWK�WKH�PHULWV�DQG�HQWHUHG�D�ILQDO�MXGJPHQW�YDFDWLQJ�

WKH�UXOH���6HH LG� DW������-�$��BB�����

7KH�GLVWULFW�FRXUW�EHJDQ�LWV�RSLQLRQ�E\�DVVHUWLQJ�WKDW &KHYURQ� 8�6�$���,QF��Y��

1DWXUDO�5HVRXUFHV�'HIHQVH�&RXQFLO��,QF�������8�6��������������JRYHUQHG�WKH�TXHVWLRQ�RI�

ZKHWKHU�++6�KDG�VWDWXWRU\�DXWKRULW\�WR�SURPXOJDWH�WKH�UXOH���2S��������-�$��BB�BB��

7KH�FRXUW�QRWHG ++6·V�YLHZ�WKDW�0RXUQLQJ DQG�7KRUSH HVWDEOLVKHG�WKH�JRYHUQLQJ�

IUDPHZRUN�IRU DVVHVVLQJ WKH�VFRSH�RI�DQ�DJHQF\·V�UHJXODWRU\�DXWKRULW\�XQGHU�EURDG

UXOHPDNLQJ SURYLVLRQV�OLNH�WKRVH�LQ�WKLV�FDVH���,G� DW ���-�$��BB����%XW�LW�UHMHFWHG�WKDW�

YLHZ��LQGLFDWLQJ�LQVWHDG WKDW�0RXUQLQJ DQG�7KRUSH PLJKW�DSSO\�DW�&KHYURQ·V�VHFRQG�VWHS��

ZKLFK�DVNV�ZKHWKHU�DQ�DJHQF\·V�LQWHUSUHWDWLRQ�LV�UHDVRQDEOH���,G� DW�����-�$��BB����

7KH�GLVWULFW�FRXUW�WKHQ�WXUQHG�WR�WKH�WH[W�RI����8�6�&���� �����D��DQG�

����KK�D�������7KH�FRXUW�DFNQRZOHGJHG�WKDW�WKH�VWDWXWHV�´DUH�EURDG�JUDQWV�RI�

UXOHPDNLQJ�DXWKRULW\�µ��2S������-�$��BB����%XW�LW�VXJJHVWHG�WKDW�XQGHU VHFWLRQ������D���

ZKLFK�DOORZV�++6�WR�PDNH�UXOHV�´DV�PD\�EH�QHFHVVDU\�WR�WKH�HIILFLHQW�DGPLQLVWUDWLRQ�

RIµ�WKH�0HGLFDUH�DQG�0HGLFDLG�SURJUDPV��WKH�WHUP�´DGPLQLVWUDWLRQµ�FRQIHUV RQO\�WKH�

SRZHU�WR�´FRQWURO>@�WKH�RSHUDWLRQ�RI�VRPHWKLQJ�RYHU�ZKLFK�D�SHUVRQ�KDV�H[HFXWLYH�

DXWKRULW\�µ��,G� DW��������-�$��BB�BB����,Q�WKH�GLVWULFW�FRXUW·V�YLHZ��++6�ODFNHG�



��

H[HFXWLYH�DXWKRULW\�RYHU�GUXJ�PDQXIDFWXUHUV�EHFDXVH�WKRVH�PDQXIDFWXUHUV�´GR�QRW�

UHFHLYH�SD\PHQW�IRU�WKHLU�SURGXFWV�IURP�&06�µ�DQG�VR�WKHLU�´GHFLVLRQV�LPSDFW�

SURJUDP�FRVWV�LQ�DQ�LQGLUHFW�ZD\�µ��,G�

7KH�GLVWULFW�FRXUW�GUHZ�WKH�VDPH�LQIHUHQFH�IURP�WKH�VWUXFWXUH�RI�WKH�0HGLFDUH�

DQG�0HGLFDLG�SURJUDPV���7KH�GLVWULFW�FRXUW�REVHUYHG�WKDW�QR�SURYLVLRQ�RI�WKH�6RFLDO�

6HFXULW\�$FW�´DXWKRUL]H>V@�++6��LQ�WKH�QDPH�RI�DWWHPSWLQJ�WR�UHGXFH�WKH�FRVWV��WR�

UHJXODWH�WKH�KHDOWK�FDUH�PDUNHW�LWVHOI�RU�PDUNHW�DFWRUV�WKDW�DUH�QRW�GLUHFW�SDUWLFLSDQWV�

LQ�WKH�LQVXUDQFH�SURJUDPV�µ��2S������-�$��BB����$FFRUGLQJO\��WKH�FRXUW�GHWHUPLQHG��

7KRUSH DQG�0RXUQLQJ ZHUH�GLVWLQJXLVKDEOH�EHFDXVH��LQ WKRVH�FDVHV��´WKH�DJHQF\�DLPHG�LWV�

UXOH�DW�HLWKHU�WKH�YHU\�DFWRUV�WKDW�&RQJUHVV�HPSRZHUHG�WKH�DJHQF\�WR�UHJXODWH�������RU�

WKH�DJHQF\·V�RZQ�RSHUDWLRQV�µ��,G� DW��������-�$��BB�BB����

7KH�GLVWULFW�FRXUW�DOVR�ORRNHG�WR�RWKHU�VWDWXWHV�WR�FRQILUP�LWV�FRQFOXVLRQ���7KH�

FRXUW�QRWHG WKDW�WKH�)HGHUDO�)RRG��'UXJ��DQG�&RVPHWLF�$FW��)'&$������8�6�&��� ����

HW�VHT���HPSRZHUV�WKH�)'$ WR�LPSRVH�FHUWDLQ�UHTXLUHPHQWV�RQ�SUHVFULSWLRQ�GUXJ�

DGYHUWLVHPHQWV���2S������-�$��BB���FLWLQJ����8�6�&��� ����Q�����7KDW�JUDQW�RI�DXWKRULW\�

WKH�GLVWULFW�FRXUW�RSLQHG��GHPRQVWUDWHV�WKDW�´&RQJUHVV�NQ>HZ@ KRZ�WR�SUHVFULEH�WKH�

FRQWHQW�RI�GUXJ�DGYHUWLVLQJ�ZKHQ�LW�FKRRVHV�WR�GR�VR�µ��,G���VHH�DOVR�LG� DW�����-�$��BB��

�PDNLQJ�D�VLPLODU�SRLQW�DV�WR����8�6�&��� ���F��ZKLFK�DOORZV�)'$�WR�UHTXLUH�SUH�

UHYLHZ�RI�WHOHYLVLRQ�DGYHUWLVHPHQWV��

)LQDOO\��WKH�GLVWULFW�FRXUW�UXOHG�WKDW�´>W@KH�VXEMHFW�PDWWHU�RI�WKH�>'7&�UXOH@�DOVR�

OHDGV�WR�WKH�FRQFOXVLRQ�WKDW�&RQJUHVV�GLG�QRW�GHOHJDWH�DXWKRULW\�XQGHU�WKH�>6RFLDO�



��

6HFXULW\�$FW@ WR�FRPSHO�GUXJ�SULFH�GLVFORVXUHV�µ��2S� ����-�$��BB����7KH�GLVWULFW�FRXUW�

VXJJHVWHG�WKDW�WKH�´PDJQLWXGH�RI�WKH�SKDUPDFHXWLFDO�LQGXVWU\µ�PHDQV�WKDW�´>F@RPPRQ�

VHQVH�GLFWDWHV�WKDW�&RQJUHVV�ZRXOG�QRW�KDYH�DXWKRUL]HG�VXFK�D�GUDPDWLF�VHL]XUH�RI�

UHJXODWRU\�SRZHU�EDVHG�VROHO\�RQ�JHQHUDO�UXOHPDNLQJ�DXWKRULW\�µ��,G� DW�����-�$��BB����

5HODWHGO\��WKH�GLVWULFW�FRXUW�IRXQG�LW�UHOHYDQW�WKDW��LQ�LWV�YLHZ��++6�KDG QHYHU�

SUHYLRXVO\�DWWHPSWHG�WR�XVH�LWV�UXOHPDNLQJ�DXWKRULW\�WR�´GLUHFWO\�UHJXODWH�WKH�PDUNHW�

IRU�SKDUPDFHXWLFDOV�µ��,G�

6800$5<�2)�$5*80(17

,Q�FUHDWLQJ WKH�0HGLFDUH�DQG�0HGLFDLG�SURJUDPV��&RQJUHVV�GHOHJDWHG WR ++6�

WKH�SRZHU�WR�HQDFW�DOO�UXOHV�´QHFHVVDU\�WR�WKH�HIILFLHQW�DGPLQLVWUDWLRQµ�RI�WKRVH�

SURJUDPV���$GGUHVVLQJ VLPLODU�HQDEOLQJ�ODQJXDJH�LQ�RWKHU�VWDWXWHV��WKH�6XSUHPH�&RXUW�

KDV�FRQFOXGHG�WKDW�VXFK�ODQJXDJH�JUDQWV�WKH�DJHQF\�´EURDG�DXWKRULW\�µ�DQG�WKDW�D�

UHJXODWLRQ�SURPXOJDWHG�XQGHU�VXFK�SURYLVLRQV ´ZLOO�EH�VXVWDLQHG�DV�ORQJ�DV�LW�LV�

UHDVRQDEO\�UHODWHG�WR�WKH�SXUSRVHV�RI�WKH�HQDEOLQJ�OHJLVODWLRQ�µ��0RXUQLQJ Y��)DPLO\�

3XEO·QV�6HUY���,QF�������8�6������ �����������������TXRWDWLRQ�PDUNV�RPLWWHG�� 8QGHU�WKH�

WUDGLWLRQDO�IUDPHZRUN�RI�&KHYURQ�GHIHUHQFH��++6·V�LQWHUSUHWDWLRQ�RI�WKH�VFRSH�RI�LWV�

UXOHPDNLQJ�DXWKRULW\�PXVW�EH�XSKHOG�VR�ORQJ�DV�WKH�VWDWXWH�LV�DPELJXRXV�DQG�WKH�

DJHQF\·V�LQWHUSUHWDWLRQ�LV�UHDVRQDEOH���

0RXUQLQJ DQG�&KHYURQ�WRJHWKHU PDNH�FOHDU�WKDW�++6�KDG�VWDWXWRU\�DXWKRULW\�WR�

SURPXOJDWH�WKH�'7&�UXOH���7KH�UXOH�LV�DLPHG�DW�WKH�SUREOHP�RI�ULVLQJ�GUXJ�SULFHV³D�

FULWLFDO�SUREOHP�IRU�WKH�0HGLFDUH�DQG�0HGLFDLG�SURJUDPV��DQG�IRU $PHULFDQ�



��

FRQVXPHUV�DQG�WD[SD\HUV�PRUH�JHQHUDOO\���,W�DGGUHVVHV�WKDW�SUREOHP�WKURXJK�D�

GLVFORVXUH�UHTXLUHPHQW�WKDW�ZLOO�HQDEOH�FRQVXPHUV�WR�EHWWHU�XQGHUVWDQG�WKHLU�RXW�RI�

SRFNHW�FRVWV DQG�PDNH�FKRLFHV�LQIRUPHG�E\�NQRZOHGJH�RI�WKRVH�FRVWV���7KDW�VROXWLRQ�

LV�UHDVRQDEO\�UHODWHG�WR�WKH�SXUSRVH�RI�WKRVH�SURJUDPV� LQ�QXPHURXV�SURYLVLRQV�RI�

WKH�6RFLDO�6HFXULW\�$FW��&RQJUHVV�H[SUHVVHG�FRQFHUQ�ERWK�IRU�NHHSLQJ�WKH�FRVWV�RI�

0HGLFDUH�DQG�0HGLFDLG�ORZ�DQG�IRU�HQVXULQJ�WKDW�WKRVH�SURJUDPV·�HQUROOHHV�ZHUH�

DGHTXDWHO\�LQIRUPHG�RI�WKH�QDWXUH�RI�WKHLU EHQHILWV� 7KH�'7&�UXOH�DGYDQFHV�ERWK�RI�

WKRVH�JRDOV�

7KH�GLVWULFW�FRXUW·V�FRQWUDU\�FRQFOXVLRQ�LV�LQFRUUHFW� 7KH�FRXUW�GHWHUPLQHG�WKDW�

UHTXLULQJ�SKDUPDFHXWLFDO�FRPSDQLHV�WR�SXEOLFO\�GLVFORVH�WKH�OLVW�SULFHV�RI�WKHLU�

SUHVFULSWLRQ�GUXJV XQDPELJXRXVO\ IDOOV RXWVLGH�WKH�VFRSH�RI�WKH�´DGPLQLVWUDWLRQµ�RI�

0HGLFDUH�DQG�0HGLFDLG���%XW�WKLV�&RXUW�KDV�UHFRJQL]HG�WKDW�DQ�DJHQF\·V�JHQHUDO�

UXOHPDNLQJ�DXWKRULW\�LV�QRW�FRQILQHG�WR�WKRVH DFWRUV�ZKRVH�FRQGXFW�LV�H[SUHVVO\�

DGGUHVVHG�E\�WKH�VWDWXWH��DQG KHUH��&RQJUHVV�KDV�SHUPLWWHG�&06�WR�LPSRVH�FRQGLWLRQV�

RQ�GUXJ�FRPSDQLHV�WKDW�ZDQW�WKHLU�GUXJV�WR�EH�HOLJLEOH�IRU�0HGLFDUH�DQG�0HGLFDLG�

FRYHUDJH� 7KH�FRXUW�DOVR�VXJJHVWHG�WKDW�WKH�VWUXFWXUH�RI�WKH�0HGLFDUH�DQG�0HGLFDLG�

VWDWXWHV IRUHFORVH�WKH�'7&�UXOH��EXW�QHYHU�SRLQWHG�WR DQ\ IHDWXUH�RI�WKRVH�VWDWXWHV WKDW�

ZRXOG�VXSSRUW�WKDW�FRQFOXVLRQ���

$GGLWLRQDOO\��WKH�GLVWULFW�FRXUW�IDLOHG�WR�DQDO\]H�FRUUHFWO\�WKH�VFRSH�RI�WKH�

)'&$�� :KLOH�WKDW�DFW�SHUPLWV�WKH�)'$�WR�UHTXLUH�DGYHUWLVHPHQWV�IRU�SUHVFULSWLRQ�

GUXJV�WR�LQFOXGH�GLVFORVXUHV�UHODWHG�WR�VDIHW\ DQG�HIILFDF\��QRWKLQJ�LQ�LW�SURKLELWV�&06�



��

IURP�UHTXLULQJ�GLIIHUHQW�GLVFORVXUHV�WR�DGYDQFH�GLIIHUHQW�JRDOV XQGHU�D�GLIIHUHQW�

VWDWXWH���)LQDOO\��WKH�GLVWULFW�FRXUW�ZDV�ZURQJ�WR�WUHDW�WKLV�UXOH�DV�LI�LW�ZHUH�LQLWLDWLQJ�D�

UHYROXWLRQ�LQ�KHDOWK�LQVXUDQFH�DQG�PHGLFDO�FDUH���)DU�IURP�LPSRVLQJ�QRYHO�DQG�IDU�

UHDFKLQJ�HFRQRPLF�EXUGHQV RU�IXQGDPHQWDOO\�UHVKDSLQJ�WKH�PDUNHWLQJ�RI�SUHVFULSWLRQ�

GUXJV��WKH�UXOH�LPSRVHV�DGGV�D�OLPLWHG�GLVFORVXUH�REOLJDWLRQ�WR�H[LVWLQJ�DGYHUWLVLQJ��DQG�

WKH�FRVW�RI�FRPSO\LQJ�ZLWK�WKH�UXOH�LV�H[WUHPHO\�PRGHVW�UHODWLYH�WR�WKH�SKDUPDFHXWLFDO�

LQGXVWU\·V�DGYHUWLVLQJ�VSHQGLQJ���)RU�DOO�RI�WKHVH�UHDVRQV��++6�KDV�UHDVRQDEO\�

FRQFOXGHG�WKDW�WKH�UXOH�LV�ZLWKLQ�WKH�VFRSH�RI�LWV�JHQHUDO�UXOHPDNLQJ�DXWKRULW\�XQGHU�

WKH�0HGLFDUH�DQG�0HGLFDLG�VWDWXWHV��DQG�WKH�UXOH�VKRXOG�DFFRUGLQJO\�EH�XSKHOG�

67$1'$5'�2)�5(9,(:

7KLV�&RXUW�UHYLHZV GH�QRYR WKH�GLVWULFW�FRXUW·V�VWDWXWRU\�LQWHUSUHWDWLRQ���/RYLQJ�

Y��,56������)��G�������������'�&��&LU��������

$5*80(17

,Q�HQDFWLQJ�WKH�0HGLFDUH�DQG�0HGLFDLG�VWDWXWHV��&RQJUHVV�JDYH�++6�DXWKRULW\�

WR ´PDNH�DQG SXEOLVK�VXFK�UXOHV�DQG�UHJXODWLRQV��QRW�LQFRQVLVWHQW�ZLWK�WKLV�FKDSWHU��DV�

PD\�EH�QHFHVVDU\�WR�WKH�HIILFLHQW�DGPLQLVWUDWLRQµ�RI�++6·V�IXQFWLRQV�XQGHU�WKH�

0HGLFDUH�DQG�0HGLFDLG�SURJUDPV������8�6�&��� �����D���VHH�LG� � ����KK�D����

�DXWKRULW\�WR�SURPXOJDWH�UHJXODWLRQV�´QHFHVVDU\�WR�FDUU\�RXW�WKH�DGPLQLVWUDWLRQµ�RI�

0HGLFDUH�LQVXUDQFH�SURJUDPV��� 7KDW�DXWKRULW\�SHUPLWV�++6�WR�UHTXLUH�WKH�GLVFORVXUH�

RI�SULFH�LQIRUPDWLRQ�E\�GUXJ�FRPSDQLHV�ZKRVH�GUXJV�DUH�FRYHUHG�E\�0HGLFDUH�DQG�

0HGLFDLG���++6�KDV�GHWHUPLQHG�WKDW�WKH�XQSUHFHGHQWHG�ULVH�LQ�SUHVFULSWLRQ GUXJ�FRVWV�



��

SRVHV�D�JUDYH�WKUHDW WR�0HGLFDUH�DQG�0HGLFDLG��DQG�LW�SURPXOJDWHG�WKH�'7&�UXOH�WR�

KHOS�SURWHFW�WKRVH�SURJUDPV·�ILVFDO�YLDELOLW\���7KH�WH[W�RI�VHFWLRQV������DQG ����KK

YHVWV�++6�ZLWK EURDG�UXOHPDNLQJ�DXWKRULW\��DQG�QHLWKHU�WKH�VWUXFWXUH�RI�WKH�0HGLFDUH�

DQG�0HGLFDLG�VWDWXWHV��QRU�DQ\�RWKHU�VWDWXWRU\�SURYLVLRQ� GLVDEOHV�++6�IURP�

H[HUFLVLQJ�WKDW�EURDG�DXWKRULW\�WR�UHTXLUH�GUXJ�FRPSDQLHV�WR�LQIRUP�0HGLFDUH�DQG�

0HGLFDLG�EHQHILFLDULHV�RI�WKH�SULFHV�RI�WKHLU�GUXJV��

,� ++6 ,6�(17,7/('�72�'()(5(1&(�,1�,17(535(7,1* 7+(�6&23(�
2) ,76�58/(0$.,1*�$87+25,7<�

7KH�VROH�TXHVWLRQ�SUHVHQWHG�E\�WKH�GHFLVLRQ�EHORZ LV�ZKHWKHU�++6�KDV�

VWDWXWRU\�DXWKRULW\�XQGHU�VHFWLRQV������D��DQG�����KK�D�����WR�SURPXOJDWH�UHJXODWLRQV�

WKDW�UHTXLUH�SKDUPDFHXWLFDO�FRPSDQLHV�WR�GLVFORVH�WR�FRQVXPHUV�LQIRUPDWLRQ�DERXW�

WKH SULFHV RI�GUXJV�WKDW�DUH�FRYHUHG�E\�WKH�0HGLFDUH�DQG�0HGLFDLG�SURJUDPV���

$OWKRXJK SODLQWLIIV·�FRPSODLQW�DOVR�FRQWHQGHG�WKDW�WKH�SUHVHQW�UXOH�LV�DUELWUDU\�DQG�

FDSULFLRXV�DQG�WKDW�LW�YLRODWHV�WKH�)LUVW�$PHQGPHQW��WKH�GLVWULFW�FRXUW GLG�QRW�DGGUHVV�

HLWKHU�RI�WKRVH�FODLPV���2S�������-�$��BB�BB�� ,WV�GHFLVLRQ�UHVWV�HQWLUHO\�RQ�LWV�FRQ�

FOXVLRQ�WKDW UXOHV UHTXLULQJ�SKDUPDFHXWLFDO�PDQXIDFWXUHUV�WR�GLVFORVH�WKH�SULFH�RI�WKHLU�

� :H�QRWH�WKDW�RQH�RI�WKH�SODLQWLIIV��WKH�$VVRFLDWLRQ�RI�1DWLRQDO�$GYHUWLVHUV��
IDLOHG�WR�GHPRQVWUDWH�LWV�VWDQGLQJ�LQ�WKH�FRPSODLQW���´>:@KHQ�D�SHWLWLRQHU�FODLPV�
DVVRFLDWLRQDO�VWDQGLQJ��LW�LV�QRW�HQRXJK�WR�DYHU�WKDW�XQLGHQWLILHG�PHPEHUV�KDYH�EHHQ�
LQMXUHG���5DWKHU��WKH�SHWLWLRQHU�PXVW�VSHFLILFDOO\�LGHQWLI\�PHPEHUV�ZKR�KDYH�VXIIHUHG�
WKH�UHTXLVLWH�KDUP�µ��6RUHQVRQ�&RPPF·QV�//&�Y��)&&������)��G�����������'�&��&LU��
��������7KH�$VVRFLDWLRQ�RI�1DWLRQDO�$GYHUWLVHUV GLG�QRW�LGHQWLI\�DQ\�VXFK�PHPEHUV�LQ�
WKH�FRPSODLQW�RU�DFFRPSDQ\LQJ�GHFODUDWLRQV��DQG�WKHUHIRUH�ODFNV�VWDQGLQJ�WR�SUHVV�LWV�
FODLPV���



��

GUXJV�DUH�EH\RQG�WKH�VFRSH�RI�++6·V�DXWKRULW\�WR�SURPXOJDWH�UXOHV�´QHFHVVDU\�WR�WKH�

HIILFLHQW�DGPLQLVWUDWLRQµ�RI�WKH�0HGLFDUH�DQG�0HGLFDLG�SURJUDPV������8�6�&��

� �����D���VHH����8�6�&��������KK�D�������

,Q�UHYLHZLQJ�WKH�LQWHUSUHWDWLRQ�RI�UHJXODWRU\�VWDWXWHV�E\�WKH�DJHQFLHV�FKDUJHG�

ZLWK�DGPLQLVWHULQJ�WKHP��WKLV�&RXUW�DSSOLHV�WKH�IDPLOLDU�VWDQGDUGV RI�&KHYURQ��8�6�$���

,QF��Y��1DWXUDO�5HVRXUFHV�'HIHQVH�&RXQFLO��,QF�������8�6������������� 7KH�&RXUW�ILUVW�DVNV�

ZKHWKHU�´WKH�LQWHQW�RI�&RQJUHVV�LV�FOHDU�µ�LQ�ZKLFK�FDVH�LW�PXVW�´JLYH�HIIHFW�WR�

&RQJUHVV·V�FOHDU�LQWHQW�µ��9LOODJH�RI�%DUULQJWRQ�Y��6XUIDFH�7UDQVS��%G�������)��G����������

�'�&��&LU���������TXRWLQJ�&KHYURQ������8�6��DW��������%XW�LI�WKHUH�LV�´VWDWXWRU\�

DPELJXLW\�µ�WKH�&RXUW�´GHIHU>V@�WR�WKH�DJHQF\·V�SHUPLVVLEOH�LQWHUSUHWDWLRQµ�VR�ORQJ�DV�

´WKH�DJHQF\�KDV�RIIHUHG�D�UHDVRQHG�H[SODQDWLRQ�IRU�ZK\�LW�FKRVH�WKDW�LQWHUSUHWDWLRQ�µ��

,G� DW������ 7KH�IDFW�WKDW�WKLV�FDVH�LQYROYHV�TXHVWLRQV�UHJDUGLQJ�WKH�VFRSH�RI�++6·V�

UXOHPDNLQJ�DXWKRULW\�GRHV�QRW�DOWHU�WKH�DSSOLFDELOLW\�RI�WKLV�IUDPHZRUN��IRU ´D�FRXUW�

PXVW�GHIHU�XQGHU�&KHYURQ WR�DQ�DJHQF\·V�LQWHUSUHWDWLRQ�RI�D�VWDWXWRU\�DPELJXLW\�WKDW�

FRQFHUQV�WKH�VFRSH�RI�WKH�DJHQF\·V�VWDWXWRU\�DXWKRULW\�µ��&LW\�RI�$UOLQJWRQ Y��)&&������

8�6�����������������������1HZ�(QJODQG�3RZHU�*HQHUDWRUV�$VV·Q��,QF��Y��)(5&������)��G�

����������'�&��&LU����������,Q�GHWHUPLQLQJ�ZKHWKHU�D�VWDWXWH�LV�DPELJXRXV��WKLV�&RXUW�

HPSOR\V�WKH�´WUDGLWLRQDO�WRROV�RI�VWDWXWRU\�FRQVWUXFWLRQ�µ��&KHYURQ������8�6��DW�����Q���

,Q�WKLV�FDVH� WKH�VFRSH�RI�WKH�DXWKRULW\�FRQIHUUHG�RQ�++6�E\ VHFWLRQV �����D��

DQG�����KK�D�����LV�LQIRUPHG��DQG�LQ�LPSRUWDQW�UHVSHFWV�FRQWUROOHG��E\ WKH�6XSUHPH�

&RXUW·V�GHFLVLRQV�LQ�0RXUQLQJ�Y��)DPLO\�3XEOLFDWLRQV�6HUYLFH��,QF��DQG�7KRUSH Y��+RXVLQJ�
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$XWKRULW\�RI�WKH�&LW\�RI�'XUKDP�� ,Q�WKRVH�FDVHV��WKH�&RXUW�DGGUHVVHG�WKH�VFRSH�RI�

DXWKRULW\�FRQIHUUHG�E\�JHQHUDO�UXOHPDNLQJ�SURYLVLRQV�FORVHO\�UHVHPEOLQJ�WKRVH�

LQYROYHG�KHUH���,Q�7KRUSH��WKH�8QLWHG�6WDWHV +RXVLQJ�$FW�DXWKRUL]HG�WKH�'HSDUWPHQW�

RI�+RXVLQJ�DQG�8UEDQ�'HYHORSPHQW�WR�´PDNH������ VXFK�UXOHV�DQG�UHJXODWLRQV�DV�PD\�

EH�QHFHVVDU\�WR�FDUU\�RXW�WKH�SURYLVLRQV�RI�WKLV�$FW�µ ����8�6�����������	�Q�����������

�FLWLQJ����8�6�&����������6XSS��,,,�������� ,Q�0RXUQLQJ��WKH�7UXWK�LQ�/HQGLQJ�$FW�

VLPLODUO\�DXWKRUL]HG�WKH�)HGHUDO�5HVHUYH�%RDUG�WR�´SUHVFULEH�UHJXODWLRQV�WR�FDUU\�RXW�

WKH�SXUSRVHV�RIµ�WKH�$FW�������8�6�������������������FLWLQJ����8�6�&����������

,Q�ERWK�FDVHV��WKH�&RXUW�UHMHFWHG�DUJXPHQWV�WKDW�SDUWLFXODU�UHJXODWLRQV�ZHUH�

EH\RQG�WKH�VFRSH�RI�WKH�UXOHPDNLQJ�DXWKRULW\�FRQIHUUHG�E\�WKHVH�SURYLVLRQV� ,Q�VR�

GRLQJ��WKH�&RXUW�FRQVWUXHG�WKH�WHUPV�RI�WKH�UXOHPDNLQJ�SURYLVLRQV���7KH�&RXUW�

H[SODLQHG�WKDW�JHQHUDO�UXOHPDNLQJ�SURYLVLRQV�RI�WKLV�VRUW FRQIHU�´EURDG�DXWKRULW\µ�RQ�

WKH�DJHQF\���0RXUQLQJ������8�6��DW������VHH�7KRUSH������8�6��DW���������1DWLRQDO�:HOIDUH�

5LJKWV�2UJ��Y��0DWKHZV������)��G�����������'�&��&LU����������0RUH�VSHFLILFDOO\��´>Z@KHUH�

WKH�HPSRZHULQJ�SURYLVLRQ�RI�D�VWDWXWH�VWDWHV�VLPSO\�WKDW�WKH�DJHQF\�PD\�¶PDNH�������

VXFK�UXOHV�DQG�UHJXODWLRQV�DV�PD\�EH�QHFHVVDU\�WR�FDUU\�RXW�WKH�SURYLVLRQV�RI�WKLV�

$FW�·µ�WKH�&RXUW�KHOG�WKDW�´WKH�YDOLGLW\�RI�D�UHJXODWLRQ�SURPXOJDWHG�WKHUHXQGHU�ZLOO�EH�

VXVWDLQHG�VR�ORQJ�DV�LW�LV�¶UHDVRQDEO\�UHODWHG�WR�WKH�SXUSRVHV�RI�WKH�HQDEOLQJ�

OHJLVODWLRQ�·µ��0RXUQLQJ������8�6��DW������TXRWLQJ�7KRUSH������8�6��DW�����������-XVW�

PRQWKV�DJR��WKLV�&RXUW�DSSOLHG�WKH�´UHDVRQDEO\�UHODWHGµ�VWDQGDUG�RI�0RXUQLQJ DQG�

7KRUSH WR�XSKROG�D�)HGHUDO�(OHFWLRQ�&RPPLVVLRQ�UHJXODWLRQ�WKDW�UHTXLUHG�GLVFORVXUH�RI�
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GRFXPHQWV�LGHQWLI\LQJ�D�FDPSDLJQ�FRQWULEXWRU���'RH����Y��)(&������)��G�������������

�'�&��&LU��������

+HUH��&RQJUHVV�KDV�DXWKRUL]HG�++6�WR�SURPXOJDWH�ZKDWHYHU�UHJXODWLRQV�PD\�

EH�´QHFHVVDU\�WR�WKH�HIILFLHQW�DGPLQLVWUDWLRQ RI�WKH�IXQFWLRQVµ�RI�WKH�0HGLFDUH�DQG�

0HGLFDLG SURJUDPV�����8�6�&��� �����D�� RU�´QHFHVVDU\�WR FDUU\�RXW�WKH�DGPLQLVWUDWLRQ�

RI�WKH�LQVXUDQFH�SURJUDPVµ�RI�0HGLFDUH��LG� � ����KK�D�������7KH�6XSUHPH�&RXUW�KDV�

SUHYLRXVO\�UHFRJQL]HG�WKDW�� �����D��FRQIHUV�´EURDG�UXOH�PDNLQJ�SRZHUV������ LQ�

VXEVWDQWLDOO\�WKH�VDPH�ODQJXDJHµ�DV�WKH�UXOHPDNLQJ�SURYLVLRQ�LQ 7KRUSH LWVHOI���7KRUSH��

����8�6��DW�����Q�����VHH�DOVR %OXP�Y��%DFRQ������8�6�����������Q�����������VDPH����++6�

KDV�LQWHUSUHWHG�WKLV�ODQJXDJH�WR�SURYLGH�WKH�DJHQF\��ZKLFK�LV�SD\LQJ�KXQGUHGV�RI�

ELOOLRQV�RI�GROODUV�IRU�GUXJV�RQ�EHKDOI�RI�0HGLFDUH�DQG�0HGLFDLG�EHQHILFLDULHV� ZLWK�

WKH�DXWKRULW\�WR�UHTXLUH SKDUPDFHXWLFDO�FRPSDQLHV�WR GLVFORVH�WR�FRQVXPHUV�WKH�OLVW�

SULFH�RI�WKRVH�GUXJV���&KHYURQ��0RXUQLQJ��DQG�7KRUSH FROOHFWLYHO\�SURYLGH�WKH�IUDPHZRUN�

IRU�MXGLFLDO�UHYLHZ�RI�WKDW�LQWHUSUHWDWLRQ�

7KH�GLVWULFW�FRXUW�FRQFOXGHG�WKDW��� �����D��DQG�����KK�D�����XQDPELJXRXVO\�

ZLWKKROG�IURP ++6�WKH�DXWKRULW\�WR�SURPXOJDWH�D�UXOH UHTXLULQJ�SXEOLF�GLVFORVXUH�RI�

SULFH�LQIRUPDWLRQ�E\�SKDUPDFHXWLFDO�FRPSDQLHV��DQG�WKHUHIRUH�WKH�DJHQF\·V�DVVHUWLRQ�

RI�UXOHPDNLQJ�DXWKRULW\�IDLOV�DW�VWHS�RQH�RI�&KHYURQ���7KDW�FRQFOXVLRQ�LV�LQFRUUHFW���

&RQWUDU\�WR�WKH�GLVWULFW�FRXUW·V�EHOLHI��QHLWKHU�WKH�WH[W�RI�WKH�UXOHPDNLQJ�SURYLVLRQV�

WKHPVHOYHV��2S������� �-�$��BB����QRU�RWKHU�VWDWXWRU\�SURYLVLRQV��2S������� �-�$��BB����

QRU�WKH�VXEMHFW�PDWWHU RI�WKH�UXOH��2S������� �-�$��BB���GHPRQVWUDWH�WKDW�&RQJUHVV�
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´GLUHFWO\�DGGUHVVHG�WKH�SUHFLVH�TXHVWLRQ�DW�LVVXH�µ��&KHYURQ������8�6��DW�������$V�D�

UHVXOW��WKH�TXHVWLRQ�ZKHWKHU�++6·V�VWDWXWRU\�UXOHPDNLQJ�DXWKRULW\�H[WHQGV�WR UXOHV�

VXFK�DV�WKLV�RQH LV�D�TXHVWLRQ RQ ZKLFK�WKH�DJHQF\�LV�HQWLWOHG�WR�GHIHUHQFH���$V�ZH�

QRZ�VKRZ� WKH�DJHQF\�SHUPLVVLEO\³LQGHHG��TXLWH�FRUUHFWO\³GHWHUPLQHG�WKDW�

UHTXLULQJ�SXEOLF�GLVFORVXUH�RI�GUXJ�SULFH�LQIRUPDWLRQ�LQ�'7&�WHOHYLVLRQ�DGYHUWLVLQJ�LV��

IROORZLQJ WKH�VWDQGDUG�DUWLFXODWHG�E\�WKH�6XSUHPH�&RXUW�LQ�0RXUQLQJ�DQG�7KRUSH��

´UHDVRQDEO\�UHODWHG�WR�WKH�SXUSRVHV�RI�WKH�HQDEOLQJ�OHJLVODWLRQ�µ�7KRUSH������8�6��DW�

��������DQG�WKHUHIRUH�FRPHV�ZLWKLQ�WKH�VFRSH�RI�WKH�DJHQF\·V�UXOHPDNLQJ�DXWKRULW\�

,,� ++65($621$%/<�'(7(50,1('�7+$7�$'',1* 35,&(�
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++6�KDV�VWDWXWRU\�DXWKRULW\�WR�UHJXODWH�SULFH�LQIRUPDWLRQ�LQ�'7&�

SKDUPDFHXWLFDO�DGYHUWLVLQJ�EHFDXVH�GRLQJ�VR�LV ´QHFHVVDU\µ�WR�WKH�´HIILFLHQW�

DGPLQLVWUDWLRQµ�RI�WKH�0HGLFDUH�DQG�0HGLFDLG SURJUDPV������8�6�&��� �����D���VHH�LG�

� ����KK�D�������7KH�ULVLQJ FRVW�RI�GUXJV�LV�SODFLQJ�DQ�LQFUHDVLQJO\�VHULRXV�ILQDQFLDO�

EXUGHQ�RQ�WKH�IHGHUDO�JRYHUQPHQW��DV�ZHOO�DV�LQGLYLGXDO�SDWLHQWV��DQG�SURYLGLQJ�

FRQVXPHUV�ZLWK�LQIRUPDWLRQ�DERXW�WKH�FRVW�RI�GUXJV�KDV�WKH�SRWHQWLDO�WR�UHGXFH�WKDW�

EXUGHQ�E\�VXSSRUWLQJ�LQIRUPHG�FRQVXPHU�FKRLFHV�DQG�LQFUHDVLQJ�FRPSHWLWLRQ���7KH�

6XSUHPH�&RXUW�DQG�WKLV�&RXUW�KDYH�H[SODLQHG�WKDW�UHJXODWLRQV�LVVXHG�SXUVXDQW�WR�

EURDG�JUDQWV�RI�UXOHPDNLQJ�DXWKRULW\�VXFK�DV�VHFWLRQ �����D��DQG VHFWLRQ ����KK�D�����

DUH�ZLWKLQ�WKH�VFRSH�RI�DQ�DJHQF\·V�DXWKRULW\�DV ORQJ�DV�WKH\�DUH�UHDVRQDEO\�UHODWHG�WR�
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WKH�SXUSRVHV RI�WKH�VWDWXWHV�WKDW�WKH�DJHQF\�DGPLQLVWHUV���+HUH� WKH�0HGLFDUH�DQG�

0HGLFDLG�VWDWXWHV�OHDYH�QR�GRXEW�WKDW�GLVFORVXUH�UHTXLUHPHQWV�GHVLJQHG�WR�FXUE�

VN\URFNHWLQJ�GUXJ�SULFHV�DUH UHDVRQDEO\�UHODWHG�WR�WKH�HIILFLHQF\�DQG�WUDQVSDUHQF\�

JRDOV RI�WKRVH�VWDWXWHV�

$���$V�WKH�ILQDO�UXOH�H[SODLQV��WKH�8QLWHG�6WDWHV�LV�H[SHULHQFLQJ�D�FULVLV�LQ�

SUHVFULSWLRQ�GUXJ�FRVWV���(YHU\�\HDU��WKH�SULFHV�RI�QHFHVVDU\�PHGLFLQHV�LQFUHDVH IDVWHU�

WKDQ�WKH�UDWH�RI�LQIODWLRQ���6HH�VXSUD SS��������0HGLFDUH�DQG�0HGLFDLG��DV�WKH�IHGHUDO�

KHDOWK�LQVXUDQFH�SURJUDPV IRU�WKH�HOGHUO\��QHHG\��DQG�GLVDEOHG��SD\�RYHU�KDOI�RI�WKH�

WRWDO�DPRXQW�VSHQW�RQ�SUHVFULSWLRQ�GUXJV�HDFK�\HDU������)HG��5HJ��DW���������-�$��BB����

7KH�GUDPDWLFDOO\�LQFUHDVLQJ�FRVWV�RI�WKRVH�GUXJV�DUH�DQ�DFXWH WKUHDW�WR�WKH�

VXVWDLQDELOLW\�RI�WKH�0HGLFDUH�DQG�0HGLFDLG�SURJUDPV���,G�

7KH�SUREOHP�RI�ULVLQJ�GUXJ�SULFHV�LV�H[DFHUEDWHG�E\�WKH�ODFN�RI�WUDQVSDUHQF\�LQ�

WKH�PDUNHW�IRU�SKDUPDFHXWLFDO SURGXFWV���,Q�D�W\SLFDO�PDUNHW��FRQVXPHUV�DUH�SURYLGHG�

ZLWK�SULFHV�RI�WKH�JRRGV�WKH\�FRQVLGHU�SXUFKDVLQJ��DQG WKH\ FDQ�WDNH�SULFH�LQWR�

DFFRXQW�LQ�FKRRVLQJ�DPRQJ�SURGXFWV������)HG��5HJ��DW���������-�$��BB����%\�FRQWUDVW��

FRQVXPHUV�RI�SUHVFULSWLRQ�GUXJV DUH�PLVVLQJ�WKLV�LQIRUPDWLRQ��HYHQ�WKRXJK�PDQ\�

FRQVXPHUV�KDYH�SRWHQWLDOO\�VLJQLILFDQW�FRVW�VKDULQJ�REOLJDWLRQV��OLNH�FRLQVXUDQFH��IRU�

WKH�GUXJV�WKH\�EX\���6HH�LG� $V�D�UHVXOW��FRQVXPHUV�DUH�XQDEOH�WR�LGHQWLI\�DQG�HYDOXDWH

OHVVHU�FRVW�DOWHUQDWLYHV�WKDW�PD\�VDWLVI\�WKHLU�PHGLFDO�QHHGV���3KDUPDFHXWLFDO�

PDQXIDFWXUHUV�H[DFHUEDWH�WKLV�SUREOHP�ZKHQ�WKH\�HQJDJH�LQ�GLUHFW�WR�FRQVXPHU�
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DGYHUWLVLQJ�WKDW SURPRWHV WKHLU�PRVW�SURILWDEOH�SURGXFWV ZKLOH�NHHSLQJ�SDWLHQWV�LQ�WKH�

GDUN DERXW�WKRVH�SURGXFWV·�FRVWV����

5HTXLULQJ�SULFH�GLVFORVXUHV�IRU�SUHVFULSWLRQ�GUXJV DLPV�WR�UHGXFH�WKRVH�PDUNHW�

GLVWRUWLRQV DQG�WKHUHE\�UHGXFH�FRVWV�IRU�WKH�0HGLFDUH�DQG�0HGLFDLG�SURJUDPV�DV�ZHOO�

DV�IRU�LQGLYLGXDO�FRQVXPHUV���3ULFH�LQIRUPDWLRQ�ZLOO�KHOS�SDWLHQWV�DQG�SUHVFULEHUV�WR�EH�

EHWWHU�LQIRUPHG�DV�WR�WKH�FRVWV�DVVRFLDWHG�ZLWK�WKHLU�KHDOWKFDUH FKRLFHV���6HH����)HG��

5HJ��DW���������-�$��BB����$QG�HPSRZHULQJ�FRQVXPHUV�WR�PDNH�EHWWHU�LQIRUPHG�

GHFLVLRQV�ZLOO�´LQFUHDVH�SULFH�FRPSHWLWLRQ�DQG�VORZ�WKH�JURZWK�RI�IHGHUDO�VSHQGLQJ�RQ�

SUHVFULSWLRQ�GUXJV�µ�����)HG��5HJ��DW���������-�$��BB����

%���,Q�SURPXOJDWLQJ�WKH�'7&�UXOH��WKH�6HFUHWDU\�XVHG�WKH�EURDG�DXWKRULW\�JLYHQ�

WR�KLP�E\�&RQJUHVV�WR�´PDNH�DQG�SXEOLVK�VXFK�UXOHV�DQG�UHJXODWLRQV�������DV�PD\�EH�

QHFHVVDU\�WR�WKH�HIILFLHQW�DGPLQLVWUDWLRQµ�RI�WKH�0HGLFDUH�DQG�0HGLFDLG SURJUDPV��

DQG�WR�´SUHVFULEH�VXFK�UHJXODWLRQV�DV�PD\�EH�QHFHVVDU\�WR�FDUU\�RXW�WKH�DGPLQLVWUD�

WLRQµ�RI�0HGLFDUH������8�6�&���� �����D�������KK�D����� $V�QRWHG�DERYH��WKHVH�JUDQWV�

RI�UXOHPDNLQJ�DXWKRULW\�FORVHO\�SDUDOOHO�WKH�UXOHPDNLQJ�VWDWXWHV�DW�LVVXH�LQ�0RXUQLQJ DQG�

7KRUSH���,QGHHG��WKH�6XSUHPH�&RXUW�VSHFLILFDOO\�REVHUYHG�LQ�7KRUSH WKDW����8�6�&��

� �����FRQIHUV�´EURDG�UXOHPDNLQJ�DXWKRULW\µ�RQ�++6�LQ�´VXEVWDQWLDOO\�WKH�VDPH�

ODQJXDJHµ�DV�WKH�UXOHPDNLQJ�SURYLVLRQ�DW�LVVXH�LQ�WKDW�FDVH�������8�6��DW�����Q������7KLV�

&RXUW�KDV�FKDUDFWHUL]HG�WKH�UXOHPDNLQJ�DXWKRULW\�FRQIHUUHG�E\��������D��DV�´IDU�

UDQJLQJ�µ�DQG�KDV�REVHUYHG�WKDW�´>D@�PRUH�SOHQDU\�>JUDQW@�RI�UXOH�PDNLQJ�SRZHU ZRXOG�
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EH�GLIILFXOW�WR�GHYLVH�µ��1DWLRQDO�:HOIDUH�5LJKWV�2UJ�������)��G�DW������TXRWLQJ ZLWK�

DSSURYDO 6HULWWHOOD�Y��(QJOHPDQ������)��6XSS������������'�1�-���������

7KH�TXHVWLRQ�RI�VWDWXWRU\�DXWKRULW\�WKHUHIRUH�WXUQV�RQ�ZKHWKHU ++6�

UHDVRQDEO\�GHWHUPLQHG�WKDW WKH�'7&�UXOH�LV�´UHDVRQDEO\�UHODWHGµ�WR�WKH�´HIILFLHQW�

DGPLQLVWUDWLRQµ�RI�0HGLFDUH�DQG�0HGLFDLG���6HH�&KHYURQ������8�6��DW������0RXUQLQJ������

8�6��DW�������$QG�WKH�DQVZHU�WR�WKDW�TXHVWLRQ�LV�SODLQO\�\HV���++6�DGRSWHG�WKH�'7&�

UXOH�WR�´SURPRWH�WUDQVSDUHQF\��HIILFLHQF\��DQG�WKH�UHVSRQVLEOH�XVH�RI�IHGHUDO�IXQGV��LQ�

SDUWLFXODU�WKH�0HGLFDUH�WUXVW�IXQGV�µ�E\�HQDEOLQJ�´>0HGLFDLG�DQG�0HGLFDUH@�

EHQHILFLDULHV�WR�PDNH�PRUH�LQIRUPHG�GHFLVLRQVµ�DERXW�WKH�GUXJV�WKH\�DUH�SUHVFULEHG��

���)HG��5HJ��DW������� �-�$��BB�� $V�GHVFULEHG�DERYH��++6�GHWHUPLQHG�WKDW�LQFUHDVHG�

WUDQVSDUHQF\�ZLOO�´LPSURY>H@�GUXJ�SULFH�WUDQVSDUHQF\�DQG�LQIRUP>@ FRQVXPHU�GHFLVLRQ�

PDNLQJ��ERWK�RI�ZKLFK�FDQ�LQFUHDVH�SULFH�FRPSHWLWLRQ�DQG�VORZ�WKH�JURZWK�RI�IHGHUDO�

VSHQGLQJ�RQ�SUHVFULSWLRQ�GUXJV�µ���� )HG��5HJ��DW���������-�$��BB�� VHH�VXSUD�SS�������

7KH�ILVFDO�KHDOWK�RI�WKHVH�LQVXUDQFH�SURJUDPV�LV�LQWLPDWHO\�UHODWHG�WR�WKH�

SURJUDPV·�´HIILFLHQW�DGPLQLVWUDWLRQ�µ $V�D�PDWWHU�RI�FRPPRQ�XVDJH��´HIILFLHQWµ�

PHDQV�´>D@FWLQJ�RU�SURGXFLQJ�HIIHFWLYHO\�ZLWK�D�PLQLPXP�RI�ZDVWH��H[SHQVH��RU�

XQQHFHVVDU\�HIIRUW�µ� $PHULFDQ�+HULWDJH�'LFWLRQDU\�RI�WKH�(QJOLVK�/DQJXDJH ��WK�HG��������

�HPSKDVLV�DGGHG���VHH����)HG��5HJ��DW���������-�$��BB���H[SODLQLQJ WKDW WKH�'7&�UXOH�

´ZLOO�KHOS�LPSURYH�WKH�HIILFLHQF\�RI�0HGLFDUH�DQG�0HGLFDLG�SURJUDPV�E\�UHGXFLQJ�

ZDVWHIXO�DQG�DEXVLYH�LQFUHDVHV�LQ�GUXJ�DQG�ELRORJLFDO�SURGXFW�OLVW�SULFHVµ����$QG�DV�D�

SURJUDPPDWLF�PDWWHU��ERWK�WKH�0HGLFDUH�DQG�0HGLFDLG�VWDWXWHV�UHIOHFW�WKH�LPSRUWDQFH�



��

RI�DGPLQLVWHULQJ�WKRVH�SURJUDPV�LQ�D�PDQQHU�WKDW�PLQLPL]HV�XQQHFHVVDU\�

H[SHQGLWXUHV��� )RU�H[DPSOH��WKH�0HGLFDLG�VWDWXWH�UHTXLUHV�6WDWHV�WR�´VDIHJXDUG�DJDLQVW�

XQQHFHVVDU\�XWLOL]DWLRQ�RI�>0HGLFDLG@�FDUH�DQG�VHUYLFHV�DQG�WR�DVVXUH WKDW�SD\PHQWV�DUH�

FRQVLVWHQW�ZLWK�HIILFLHQF\��HFRQRP\��DQG�TXDOLW\�RI�FDUH�µ�����8�6�&��

� ����D�D������$����7KH�0HGLFDUH�VWDWXWH�DXWKRUL]HV�WKH�6HFUHWDU\�WR�GHWHUPLQH�ZKLFK�

SDUW�% SD\PHQWV�DUH�´JURVVO\�H[FHVVLYH�RU�JURVVO\�GHILFLHQW�µ�DQG�WKHUHIRUH�´QRW�

LQKHUHQWO\�UHDVRQDEOH�µ�����8�6�&��� ����X�E�������$QG�RWKHU�SRUWLRQV�RI�WKH�6RFLDO�

6HFXULW\�$FW�VLPLODUO\�DLP�WR�PLQLPL]H�ZDVWH�LQ�WKH�0HGLFDUH�DQG�0HGLFDLG�SURJUDPV���

6HH��H�J������8�6�&��� ����Z�����F������0HGLFDUH�SDUW�'�GUXJV���LG� � ����GGG��0HGLFDUH�

,QWHJULW\�3URJUDP����7KHVH�SURYLVLRQV�GHPRQVWUDWH�WKDW�&RQJUHVV��LQ�FUHDWLQJ�DQG�

UHIRUPLQJ�WKH�0HGLFDUH�DQG�0HGLFDLG�SURJUDPV��KDV�FKDUJHG�++6�ZLWK DYRLGLQJ

XQQHFHVVDU\�SURJUDP�FRVWV���$V�D�UHVXOW��++6�UHDVRQDEO\�GHWHUPLQHG�WKDW�WKH�'7&�

UXOH·V�HIIRUW�WR�UHVWUDLQ�GUXJ�FRVWV�WKURXJK�JUHDWHU�WUDQVSDUHQF\�ZDV�´UHDVRQDEO\�

UHODWHG�WR�WKH�SXUSRVHV RI�WKH�HQDEOLQJ�OHJLVODWLRQ�µ�7KRUSH������8�6��DW��������

&RQJUHVV�KDV�H[SUHVVHG�WKH�VDPH�IRFXV�RQ�FRVW�UHGXFWLRQ�LQ�VWDWXWHV

FRQFHUQLQJ�SUHVFULSWLRQ�GUXJV���,Q�SDUWLFXODU��GUXJ�PDQXIDFWXUHUV PXVW�FRPPLW�QRW�WR�

FKDUJH FRYHUHG�HQWLWLHV�PRUH�WKDQ�WKH�DYHUDJH�PDQXIDFWXUHU�SULFH�RI�FHUWDLQ GUXJV��

PLQXV�D�UHEDWH�SHUFHQWDJH��LQ�H[FKDQJH�IRU�KDYLQJ�WKRVH GUXJV�FRYHUHG�E\�0HGLFDLG�

DQG�0HGLFDUH�SDUW�%������8�6�&��� ���E�D������VHH�LG� � ����U���D����&RQJUHVV KDV�DOVR�

UHTXLUHG�PDQXIDFWXUHUV�RI�WKRVH�GUXJV�WR�´IXUQLVK�WKH�6HFUHWDU\�ZLWK�UHSRUWV��RQ�D�

TXDUWHUO\�EDVLV��RI�WKH�SULFH�IRU�HDFK�FRYHUHG�RXWSDWLHQW�GUXJ�������WKDW��DFFRUGLQJ�WR�WKH�



��

PDQXIDFWXUHU��UHSUHVHQWV�WKH�PD[LPXP�SULFH�WKDW�FRYHUHG�HQWLWLHV�PD\�SHUPLVVLEO\�EH�

UHTXLUHG�WR�SD\�IRU�WKH�GUXJ�µ��,G� � ���E�D�����

)LQDOO\��WKH�0HGLFDUH�DQG�0HGLFDLG�VWDWXWHV�DOVR�UHIOHFW�D�FRPPLWPHQW�WR�

LQIRUPLQJ�EHQHILFLDULHV�DERXW WKHLU�EHQHILWV���6HH��H�J������8�6�&��� ����E����RXWUHDFK�WR�

EHQHILFLDULHV���LG� � ����E����H[SODQDWLRQ�RI EHQHILWV�� LG� ������Z�����D���H[SODQDWLRQ�

RI SDUW�'�EHQHILWV�� LG� � ����G�X������LQIRUPDWLRQ�IRU�EHQHILFLDULHV����7KDW�

FRPPLWPHQW�LQFOXGHV�WKH�UHJXODWLRQ�RI�DGYHUWLVLQJ�IRU�0HGLFDUH�SDUWLFLSDQWV���6HH����

8�6�&��������Z����K���M������&�)�5���������������������VHH�DOVR����&�)�5����

���������D������REOLJDWLRQV�RQ�SDUW�'�VSRQVRUV���LG������������L������GHULYDWLYH�

REOLJDWLRQV�RQ�GRZQVWUHDP�HQWLWLHV����$GPLQLVWHULQJ�D�EHQHILWV�SURJUDP�UHTXLUHV�

KHOSLQJ�EHQHILFLDULHV�XQGHUVWDQG�ZKDW�FRVWV�DUH�ERUQH�E\�WKH�SURJUDP�DQG ZKDW�FRVWV�

WKH\�KDYH�WR�EHDU�WKHPVHOYHV��SDUWLFXODUO\�ZKHQ�WKH\�PD\�EHDU FRLQVXUDQFH�REOLJDWLRQV�

IRU�WKH�GUXJV�WKDW�WKH\�XVH���7KH�'7&�UXOH�DGYDQFHV�WKDW�FRQJUHVVLRQDO�JRDO�E\�

SODFLQJ�EHQHILFLDULHV�LQ�D�EHWWHU�SRVLWLRQ�WR�DVVHVV�WKH�FRVW�RI�SUHVFULSWLRQ�GUXJV���,W

WKXV�IDOOV�ZHOO�ZLWKLQ�WKH�DXWKRULW\�JUDQWHG�E\ VHFWLRQV������DQG�����KK��

,,,� 7+(�',675,&7�&2857·6�$1$/<6,6�2)�++6·6�58/(0$.,1*�

$87+25,7<�:$6�,1&255(&7�

$� 7KH�´HIILFLHQW�DGPLQLVWUDWLRQµ�RI�WKH�0HGLFDUH�DQG�
0HGLFDLG�H[WHQGV�WR GUXJ�PDQXIDFWXUHUV�ZKR�VXSSO\�GUXJV�
WR�0HGLFDUH�DQG�0HGLFDLG�HQUROOHHV�

7KH�0HGLFDUH�DQG�0HGLFDLG�SURJUDPV�SD\�KXQGUHGV�RI�ELOOLRQV�RI�GROODUV�HDFK�

\HDU�IRU�GUXJV�DGPLQLVWHUHG�WR�0HGLFDUH�DQG�0HGLFDLG�EHQHILFLDULHV���7KH�GLVWULFW�FRXUW�
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FRQFOXGHG�WKDW�WKLV�FRORVVDO�IORZ�RI�IHGHUDO�IXQGV�WR�SKDUPDFHXWLFDO�FRPSDQLHV�GRHV�

QRW�LPSOLFDWH�WKH�´HIILFLHQW�DGPLQLVWUDWLRQµ�RI�WKH�0HGLFDUH�DQG�0HGLFDLG�SURJUDPV��

DQG�KHQFH�UXOHV�UHTXLULQJ�GUXJ�PDQXIDFWXUHUV�WR�GLVFORVH�WKHLU�SULFHV�WR�FRQVXPHUV�DUH�

EH\RQG�WKH�DXWKRULW\�RI�++6�WR�SURPXOJDWH���2S������� �-�$��BB�BB����7KH GLVWULFW

FRXUW�UHDFKHG�WKDW�UHPDUNDEOH�FRQFOXVLRQ�LQ�WZR�VWHSV���)LUVW��LW�LQWHUSUHWHG�WKH�ZRUG�

´DGPLQLVWUDWLRQµ�WR�FRQILQH�++6·V�DXWKRULW\�WR�´GLUHFW�SDUWLFLSDQWV�LQ�WKH�0HGLFDUH�RU�

0HGLFDLG�SURJUDPV�µ��2S���� �-�$��BB����6HFRQG��LW�FRQFOXGHG�WKDW�SKDUPDFHXWLFDO�

PDQXIDFWXUHUV��XQOLNH�´KHDOWK�FDUH�SURYLGHUV��SULYDWH�SODQ�FDUULHUV��RU�EHQHILFLDULHV�µ�

GR�QRW�´SOD\>@�D�GLUHFW�UROH�LQ�WKH�SXEOLF�KHDOWK�LQVXUDQFH�SURJUDPV�µ��,G�

7KH�GLVWULFW�FRXUW�HUUHG�DW�HDFK�VWHS�RI�LWV�DQDO\VLV���7R�EHJLQ��QRWKLQJ�DERXW�WKH�

PHDQLQJ�RI�´DGPLQLVWUDWLRQµ�VXSSRUWV��PXFK�OHVV�FRPSHOV��FRQILQLQJ ++6·V�

UHJXODWRU\�DXWKRULW\�WR�SDUWLHV�WKDW�SOD\�D�´GLUHFW�UROHµ�LQ�WKH�UHJXODWRU\�VFKHPH���(YHQ�

WKH�GLFWLRQDU\�GHILQLWLRQV�UHOLHG�RQ�E\�WKH�GLVWULFW�FRXUW GR�QRW�VXJJHVW�VXFK�D�

OLPLWDWLRQ���7KH�WHUP HQFRPSDVVHV��LQWHU�DOLD��´DOO�WKH�DFWLRQV�WKDW�DUH�LQYROYHG�LQ�

PDQDJLQJ�WKH�ZRUN�RI�DQ�RUJDQL]DWLRQ�µ��2S������TXRWLQJ�%ODFN·V�/DZ�'LFWLRQDU\ ���WK

HG����������VHH�DOVR $PHULFDQ�+HULWDJH�'LFWLRQDU\�RI�WKH�(QJOLVK�/DQJXDJH ��WK�HG��������

�GHILQLQJ�´DGPLQLVWUDWLRQµ�DV�´>W@KH�DFWLYLW\�RI�D�JRYHUQPHQW�RU�VWDWH�LQ�WKH�H[HUFLVH�RI�

LWV�SRZHUV�RU�GXWLHVµ�� :KHUH��DV�KHUH��´WKH�ZRUN�RI�>WKH@�RUJDQL]DWLRQµ�LQFOXGHV�

GLVEXUVLQJ�KXQGUHGV�RI�ELOOLRQV�RI�GROODUV�IRU�SUHVFULSWLRQ�GUXJV��WKH�´HIILFLHQW�

DGPLQLVWUDWLRQµ�RI�WKDW�YDVW�XQGHUWDNLQJ�QHFHVVDULO\�H[WHQGV�WR�WKH�ILUPV ZKRVH�

SURGXFWV��DQG�ZKRVH�DGYHUWLVLQJ�SUDFWLFHV��DFFRXQW�IRU�WKDW�VSHQGLQJ�
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0RUH�JHQHUDOO\��DQ�DJHQF\·V�JHQHUDO�UXOHPDNLQJ�DXWKRULW\�´PD\�EH�H[HUFLVHG�WR�

UHJXODWH�FLUFXPVWDQFHV�RU�SDUWLHV EH\RQG�WKRVH�H[SOLFDWHG�LQ�D�VWDWXWH�µ��1DWLRQDO�$VV·Q�RI�

0IUV��Y��6(&������)��G�����������'�&��&LU� ����� �HPSKDVLV�DGGHG���RYHUUXOHG�RQ�RWKHU�

JURXQGV E\ $PHULFDQ�0HDW�,QVW��Y��86'$������)��G�����'�&��&LU���������HQ�EDQF��� 7KXV��

IRU�H[DPSOH��WKLV�&RXUW�KDV�UHMHFWHG�D VWDWXWRU\�FKDOOHQJH WR D�FRQIOLFW�PLQHUDOV�

GLVFORVXUH�UHTXLUHPHQW�WKDW�DSSOLHG�WR�QRQ�PDQXIDFWXUHUV��HYHQ�WKRXJK�WKH�VWDWXWH�

WKDW�WKH�DJHQF\�VRXJKW�WR�LPSOHPHQW�FRYHUHG�RQO\�PDQXIDFWXUHUV�RI�PLQHUDOV���,G� DW�

��������´>6@LOHQFH�DOORZV�WKH�&RPPLVVLRQ�WR�XVH�LWV�GHOHJDWHG�DXWKRULW\�LQ�GHWHUPLQLQJ�

WKH�UXOH·V�VFRSH��������µ����+HUH��OLNHZLVH��&RQJUHVV�KDV�JLYHQ�++6�EURDG�DXWKRULW\�WR�

UHJXODWH�LQ�IXUWKHUDQFH�RI�WKH�HIIHFWLYH�DGPLQLVWUDWLRQ�RI�0HGLFDUH�DQG�0HGLFDLG��DQG�

&RQJUHVV�GLG�QRW�TXDOLI\ WKDW�´IDU�UDQJLQJµ�JUDQW�RI�DXWKRULW\��1DWLRQDO�:HOIDUH�5LJKWV�

2UJ�������)��G�DW������E\�H[FOXGLQJ�IURP�LWV�UHDFK�SULYDWH�ILUPV�ZKRVH�DFWLYLWLHV�

GLUHFWO\�DQG�SURIRXQGO\�DIIHFW�WKH�RSHUDWLRQ�DQG�ILQDQFLDO�VWDELOLW\�RI�WKH�SURJUDPV�

%XW�HYHQ�LI�WKH�GLVWULFW�FRXUW�ZHUH�FRUUHFW�WKDW�++6·V�DXWKRULW\�WR�DGRSW�UXOHV�

WR�IXUWKHU�WKH�´HIILFLHQW�DGPLQLVWUDWLRQµ�RI�0HGLFDUH�DQG�0HGLFDLG�ZDV�FRQILQHG�WR�

HQWLWLHV�WKDW�SOD\�D�´GLUHFW�UROHµ�LQ�WKRVH�SURJUDPV��LW�VWLOO�HUUHG LQ�FRQFOXGLQJ�WKDW�

DGYHUWLVLQJ�E\�GUXJ�PDQXIDFWXUHUV�WR�0HGLFDUH�DQG�0HGLFDLG�EHQHILFLDULHV�LV�RXWVLGH�

� ,Q�$PHULFDQ�0HDW�,QVWLWXWH��WKLV�&RXUW�RYHUUXOHG�D�SRUWLRQ�RI�1DWLRQDO�$VVRFLDWLRQ�
RI�0DQXIDFWXUHUV LQYROYLQJ�D�)LUVW�$PHQGPHQW�FKDOOHQJH�WR�D�FRPSHOOHG�GLVFORVXUH���6HH
����)��G�DW���������%XW�WKH HQ�EDQF�&RXUW�GLG�QRW�RYHUWXUQ�RU�DOWHU�WKH�VWDWXWRU\�
KROGLQJV�LQ�1DWLRQDO�$VVRFLDWLRQ�RI�0DQXIDFWXUHUV���6HH�1DWLRQDO�$VV·Q�RI�0IUV��Y��6(&������
)��G�����������'�&��&LU���������GHQ\LQJ�SDQHO�UHKHDULQJ����
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WKH�VFRSH�RI�WKH DJHQF\·V�UXOHPDNLQJ�DXWKRULW\���7KH�GLVWULFW�FRXUW�DVVXPHG WKDW�

SKDUPDFHXWLFDO�PDQXIDFWXUHUV�DUH�QRW�´GLUHFW�SDUWLFLSDQWV�LQ�WKH�LQVXUDQFH�SURJUDPV�µ��

2S���� �-�$��BB����7KDW�DVVXPSWLRQ�LV�LQFRUUHFW�

$V�GLVFXVVHG�DERYH��LQ�RUGHU�IRU�SD\PHQW�WR�EH�DYDLODEOH�XQGHU�0HGLFDUH�SDUW�%�

DQG�0HGLFDLG�IRU�WKHLU�FRYHUHG�RXWSDWLHQW�GUXJV��SKDUPDFHXWLFDO�PDQXIDFWXUHUV�PXVW�

HQWHU�LQWR�DJUHHPHQWV�ZLWK�++6�XQGHU�ZKLFK�WKH\�PXVW�SD\�FHUWDLQ�UHEDWHV�WR�6WDWHV�

DQG�PXVW�RIIHU�WKHLU�FRYHUHG�RXWSDWLHQW�GUXJV�WR�FRYHUHG�HQWLWLHV�DW�RU�EHORZ�D�FHLOLQJ�

SULFH���6HH����8�6�&���� ���E�D����������U���D���VXSUD�SS� ������7KH\�PXVW�DOVR�DJUHH�WR�

UHSRUW�WR�++6�WKHLU�DYHUDJH�VDOHV�SULFH�GDWD�IRU�FHUWDLQ�W\SHV�RI�GUXJV���6HH ���8�6�&��

�� ����Z��D�I�������U���E���������&�)�5���� ������������� ,Q�DGGLWLRQ��&RQJUHVV�KDV�

PDQGDWHG�WKDW DV�D�FRQGLWLRQ�RI�FRYHUDJH�RI�WKHLU�EUDQG�QDPH�GUXJV��PDQXIDFWXUHUV�

PXVW�FRPPLW�WR�SDUWLFLSDWLQJ�LQ�D�SURJUDP�XQGHU�ZKLFK�WKH\�SD\�GLVFRXQWV�RQ�VXFK�

GUXJV�WR�FHUWDLQ�SDUW�'�HQUROOHHV������8�6�&���� ����Z����D�D�������Z�������

7KRVH�SURYLVLRQV��DPRQJ�RWKHUV��GHPRQVWUDWH�WKDW�WKH�GLVWULFW�FRXUW�

PLVXQGHUVWRRG�WKH�UROH�WKDW�SKDUPDFHXWLFDO�FRPSDQLHV�SOD\�LQ�WKH�0HGLFDUH�DQG�

0HGLFDLG�SURJUDPV���7KRVH�FRPSDQLHV�DUH�QRW�VWUDQJHUV�WR�WKH�0HGLFDUH�DQG�

0HGLFDLG SURJUDPV��QRU�DUH�WKH\�VXEMHFW�WR�UHJXODWLRQ�XQGHU�VHFWLRQV �����D��DQG�

����KK�D�����VROHO\�EHFDXVH�WKH\�DUH�´PDUNHW�DFWRUV�µ��2S����������-�$��BB��BB����

5DWKHU��&RQJUHVV�LWVHOI�GHWHUPLQHG�WKDW�GUXJ�PDQXIDFWXUHUV�PXVW�HQWHU�LQWR�GLUHFW�

GHDOLQJV�ZLWK�++6�DQG�DVVXPH�SUHVFULEHG�REOLJDWLRQV�LQ�H[FKDQJH�IRU�KDYLQJ�WKH�

JRYHUQPHQW�VXEVLGL]H WKHLU�SURGXFWV�IRU�0HGLFDUH�DQG�0HGLFDLG�HQUROOHHV���,Q�
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SURPXOJDWLQJ�WKH�'7&�UXOH��++6�PHUHO\�LPSRVHG�DQ�DGGLWLRQDO�REOLJDWLRQ��RQH�WKDW�LV�

SHUIHFWO\�FRQVLVWHQW ZLWK�WKDW�FRQJUHVVLRQDO�VFKHPH�

7KH�GLVWULFW�FRXUW�DOVR�DVVLJQHG�ZHLJKW�WR�WKH�IDFW�WKDW�GUXJ�PDQXIDFWXUHUV�´GR�

QRW�UHFHLYH�SD\PHQW�IRU�WKHLU�SURGXFWV�IURP�&06�µ��2S������-�$��BB����,W�LV�WUXH�WKDW�

GUXJ�PDQXIDFWXUHUV�DUH�QRW�SDLG�GLUHFWO\�E\�&06��WKH\�DUH�SDLG�E\�KHDOWKFDUH�

SURYLGHUV DQG�RWKHU�SULYDWH�SDUWLHV��ZKR�DUH�XOWLPDWHO\�UHLPEXUVHG�E\�++6���%XW�

WKRVH�KHDOWKFDUH�SURYLGHUV³ZKR XQTXHVWLRQDEO\�PD\�EH�UHJXODWHG XQGHU�++6·V�

JHQHUDO�UXOHPDNLQJ�DXWKRULW\��DV�WKH�GLVWULFW�FRXUW�DFNQRZOHGJHG³GR�QRW�UHFHLYH�

SD\PHQW�IRU�WKHLU�VHUYLFHV�GLUHFWO\�IURP�&06���5DWKHU��0HGLFDUH�UHLPEXUVHPHQW�IRU�

KHDOWKFDUH�SURYLGHUV�W\SLFDOO\�´LV�KDQGOHG�E\�ILVFDO�LQWHUPHGLDULHV��VXFK�DV�SULYDWH�

LQVXUDQFH�FRPSDQLHV�µ��+&$�+HDOWK�6HUYV��RI�2NOD���,QF��Y��6KDODOD�����)��G����������

�'�&��&LU���������VHH�%DSWLVW�0HPRULDO�+RVS��Y��6HEHOLXV������)��G���������'�&��&LU����������

$QG�0HGLFDLG�UHLPEXUVHPHQW�LV�PDGH�E\�WKH�6WDWHV�ZKR�WKHQ�UHFHLYH�IHGHUDO�IXQGV�RQ�

D�TXDUWHUO\�EDVLV������8�6�&��� ����E�D�������7KXV��DOPRVW�DOO�RI�WKH�DFWRUV�ZKR�´SOD\>@�D�

GLUHFW�UROH�LQ�WKH�SXEOLF�KHDOWK�LQVXUDQFH�SURJUDPVµ�DUH�JHQHUDOO\�QRW�SDLG�GLUHFWO\�E\�

++6���2S������-�$��BB����

2QFH WKH�UHODWLRQVKLS�EHWZHHQ�SKDUPDFHXWLFDO�FRPSDQLHV�DQG�WKH�0HGLFDUH�

DQG�0HGLFDLG�SURJUDPV�LV�XQGHUVWRRG��WKH�GLVWULFW�FRXUW·V�HIIRUWV�WR�GLVWLQJXLVK WKLV�

FDVH�IURP 0RXUQLQJ��7KRUSH��DQG�'RH��� FROODSVH���7KH�GLVWULFW�FRXUW�YLHZHG�WKRVH�FDVHV�

DV�GLVWLQJXLVKDEOH EHFDXVH�´WKH�DJHQF\�DLPHG�LWV�UXOH�DW�HLWKHU�WKH�YHU\�DFWRUV�WKDW�

&RQJUHVV�HPSRZHUHG�WKH�DJHQF\�WR�UHJXODWH�������RU�WKH�DJHQF\·V�RZQ�RSHUDWLRQV�µ��2S��



��

����� �-�$��BB�BB����+HUH�WRR��GUXJ�FRPSDQLHV�DUH�´DFWRUV�WKDW�&RQJUHVV�HPSRZHUHG�

WKH�DJHQF\�WR�UHJXODWH�µ &RQJUHVV�LPSRVHG�FRQGLWLRQV�RQ�GUXJ�PDQXIDFWXUHUV�LQ�WKH�

0HGLFDUH�DQG�0HGLFDLG�FRQWH[WV��DQG�++6�KDV�SUHYLRXVO\�SURPXOJDWHG�UXOHV�WR�

LPSOHPHQW�WKRVH�FRQGLWLRQV���6HH ���&�)�5���� ��������������������������������������

����������7KHUHIRUH��HYHQ�RQ�WKH�GLVWULFW�FRXUW·V�XQGXO\�UHVWULFWLYH�XQGHUVWDQGLQJ RI�

´HIILFLHQW�DGPLQLVWUDWLRQ�µ WKH�'7&�UXOH�IDOOV�ZLWKLQ�WKH�VFRSH�RI�++6·V�UXOHPDNLQJ�

DXWKRULW\�

$W�WKH�YHU\ OHDVW��WKH�GLVWULFW�FRXUW�HUUHG�LQ�FRQFOXGLQJ�WKDW�WKH�WHUP�

´DGPLQLVWUDWLRQµ�XQDPELJXRXVO\�DQG�FDWHJRULFDOO\�H[FOXGHV�'7&�GUXJ�DGYHUWLVLQJ�

IURP�++6·V�UHJXODWRU\�DXWKRULW\���$W�D�PLQLPXP��WKH�GLVWULFW�FRXUW�VKRXOG�KDYH�

SURFHHGHG�WR�&KHYURQ·V�VHFRQG�VWHS��ZKLFK�DVNV�´ZKHWKHU�WKH�DJHQF\·V�DQVZHUµ�WR�DQ�

LQWHUSUHWLYH�TXHVWLRQ�´LV�EDVHG�RQ�D�SHUPLVVLEOH�FRQVWUXFWLRQ�RI�WKH�VWDWXWH�µ��&KHYURQ��

����8�6��DW�������$QG��JLYHQ�WKH�UROH�WKDW�SKDUPDFHXWLFDO�FRPSDQLHV�SOD\�LQ�WKH�

0HGLFDUH�DQG�0HGLFDLG�VFKHPHV��++6·V�LQWHUSUHWDWLRQ�RI�WKH�WHUP��DQG�WKH�DVVRFLDWHG�

VFRSH�RI�WKH�DJHQF\·V�UXOHPDNLQJ�DXWKRULW\� ZDV�HQWLUHO\ UHDVRQDEOH�DQG�VKRXOG�EH�

XSKHOG����

%� 1RWKLQJ�LQ�WKH�0HGLFDUH�RU�0HGLFDLG�VWDWXWHV�SURKLELWV�WKH�
'7&�UXOH���

5DWKHU�WKDQ�ORRNLQJ�WR�0RXUQLQJ DQG�7KRUSH�IRU JXLGDQFH��WKH�GLVWULFW�FRXUW�

ORRNHG�WR�WZR�RWKHU�OLQHV�RI�FDVHV���7KH�ILUVW�OLQH�RI�FDVHV�KROGV�WKDW�DQ�DJHQF\�PD\�

QRW�UHO\�RQ�D�JHQHUDO�JUDQW�RI�UXOHPDNLQJ�DXWKRULW\�WR�VXVWDLQ�D�VSHFLILF�UHJXODWLRQ�
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ZKHQ�WKH�VWDWXWRU\�VFKHPH��UHDG�DV�D�ZKROH��GLVDEOHV�WKH�DJHQF\�IURP�WDNLQJ�WKDW�

DFWLRQ���7KH�VHFRQG�OLQH�RI�FDVHV�VWDQGV�IRU�WKH�SURSRVLWLRQ�WKDW��LQ�WKH�DEVHQFH�RI�

JHQHUDO�UXOHPDNLQJ�DXWKRULW\��DQ�DJHQF\�FDQQRW�DFW�ZLWKRXW�D�PRUH�VSHFLILF�JUDQW�

VWDWXWRU\�DXWKRULW\���1HLWKHU OLQH�RI�FDVHV�VXSSRUWV�WKH�GLVWULFW�FRXUW·V�UXOLQJ���1RWKLQJ�

LQ�WKH�0HGLFDUH�RU�0HGLFDLG�VWDWXWHV SUHFOXGHV�++6�IURP�UHTXLULQJ�GUXJ�FRPSDQLHV�

WR�GLVFORVH�WKHLU�SULFHV�WR�FRQVXPHUV��DQG�++6�SURSHUO\�XVHG�LWV�JHQHUDO�UXOHPDNLQJ�

DXWKRULW\�KHUH�

����7KH�GLVWULFW�FRXUW�SULPDULO\�UHOLHG�RQ�FDVHV KROGLQJ�WKDW�D�FRQJUHVVLRQDO�JUDQW�

RI�JHQHUDO�UXOHPDNLQJ�DXWKRULW\�GRHV�QRW�JLYH�DQ�DJHQF\�´FDUWH�EODQFKHµ�WR�

´SURPXOJDWH�UXOHV�RQ�DQ\�PDWWHU�UHODWLQJ�WR�LWV�HQDEOLQJ�VWDWXWH�µ��2S������-�$��BB��

�TXRWLQJ�&LWL]HQV�7R�6DYH�6SHQFHU�&W\��Y��(3$������)��G����� �����'�&��&LU����������7KDW�

LV�FRUUHFW���EHFDXVH�DQ�DJHQF\�FDQQRW�DFW�FRQWUDU\�WR�WKH�´XQDPELJXRXVO\�H[SUHVVHG�

LQWHQW�RI�&RQJUHVV�µ�&KHYURQ������8�6��DW���������LW�PD\�QRW�PDNH�UXOHV�WKDW�&RQJUHVV�

FOHDUO\�GLVDOORZHG���)RU�WKDW�UHDVRQ��WKLV�&RXUW�KDV�REVHUYHG�WKDW�JHQHUDO�UXOHPDNLQJ�

DXWKRULW\�GRHV�QRW�SHUPLW�DQ�DJHQF\�WR�PDNH�UXOHV�WKDW�´FRQIOLFW>@�ZLWK�WKH�SODLQ�

PHDQLQJµ�RI�D�VWDWXWH���1DWLRQDO�0LQLQJ�$VV·Q�Y��8�6��'HS·W�RI�WKH�,QWHULRU������)��G������

�����'�&��&LU����������$QG�´LW�LV�ZHOO�HVWDEOLVKHG�WKDW DQ�DJHQF\�PD\�QRW�FLUFXPYHQW�

VSHFLILF�VWDWXWRU\�OLPLWV�RQ�LWV�DFWLRQV�E\�UHO\LQJ�RQ�VHSDUDWH��JHQHUDO�UXOHPDNLQJ�

DXWKRULW\�µ��$LU�$OOLDQFH�+RXV� Y��(3$������)��G�������������'�&��&LU���������SHU�

FXULDP����7KDW�SULQFLSOH�LV�HPERGLHG�LQ�WKH�WH[W�RI�VHFWLRQ �����D��LWVHOI���WKH�SURYLVLRQ�

DXWKRUL]HV�++6�WR�SURPXOJDWH�UXOHV�DQG�UHJXODWLRQV�WKDW�DUH�QHFHVVDU\�IRU�WKH�



��

HIILFLHQW�DGPLQLVWUDWLRQ�RI�WKH�0HGLFDUH�DQG�0HGLFDLG�SURJUDPV��EXW�VWLSXODWHV�WKDW�

WKH�UXOHV�PD\�´QRW�>EH@�LQFRQVLVWHQW�ZLWK�WKLV�FKDSWHUµ��L�H���WKH�6RFLDO�6HFXULW\�$FW��

ZKLFK�LQFOXGHV�WKH�0HGLFDUH�DQG�0HGLFDLG�SURJUDPV��

%XW�WKHVH�SULQFLSOHV��DQG�WKH�FDVHV�WKDW�UHO\�RQ�WKHP��GR�QRW�VXSSRUW�WKH�GLVWULFW�

FRXUW·V�GHFLVLRQ�KHUH��IRU�WKH�VLPSOH�UHDVRQ�WKDW�WKH�'7&�UXOH�GRHV�QRW�FRQIOLFW�ZLWK�

DQ\�RWKHU�SURYLVLRQV�RI�WKH�0HGLFDUH�DQG�0HGLFDLG�VWDWXWHV���,QGHHG��WKH�GLVWULFW�FRXUW�

QHYHU�LGHQWLILHG�DQ\�VWDWXWRU\�OLPLWDWLRQ�LQ�WKH�0HGLFDUH�RU�0HGLFDLG�VWDWXWHV�WKDW�

ZRXOG�GLVDEOH�++6�IURP�UHJXODWLQJ�'7&�GUXJ�DGYHUWLVLQJ���1RU�GLG�LW�LGHQWLI\�

DQ\WKLQJ�HOVH�WR�VXSSRUW�WKH�QRWLRQ�WKDW�WKH�'7&�UXOH�ZRXOG�EH�´LQFRQVLVWHQWµ�ZLWK�

WKH�0HGLFDUH�RU�0HGLFDLG�VWDWXWHV�

7KH�GLVWULFW�FRXUW�DOVR�UHOLHG�RQ�&RORUDGR�5LYHU�,QGLDQ�7ULEHV�Y��1DWLRQDO�*DPLQJ�

&RPPLVVLRQ������)��G��������������'�&��&LU����������%XW�WKDW�FDVH�LV�LQDSSRVLWH�IRU�

VLPLODU�UHDVRQV���7KH�VWDWXWH�DW�LVVXH�LQ�&RORUDGR�5LYHU�HPSRZHUHG�D�IHGHUDO�DJHQF\�WR�

UHJXODWH�FHUWDLQ�´FODVV�,,�JDPLQJµ�DFWLYLWLHV�LQ�WULEDO�FDVLQRV��EXW�OHIW�WKH�UHJXODWLRQ�RI�

´FODVV�,,,�JDPLQJµ�WR�WULEHV�LQ�FRPSDFW�ZLWK�6WDWHV���,G� DW������ 7KH�&RXUW�GHWHUPLQHG�

WKDW�WKH�DJHQF\�FRXOG�QRW�XVH�LWV�JHQHUDO�UXOHPDNLQJ�DXWKRULW\�XQGHU�WKLV�VFKHPH�WR�

UHJXODWH�FODVV�,,,�JDPLQJ��EHFDXVH�&RQJUHVV�KDG�H[SOLFLWO\�FKRVHQ�QRW�WR�DXWKRUL]H�

IHGHUDO�LQYROYHPHQW�LQ�WKDW�DUHD��OHDYLQJ�UHJXODWLRQ�WR�D�GLIIHUHQW VHW�RI�UHJXODWRUV���,G�

DW�������� ,Q�VXP��WKH�&RXUW�GHWHUPLQHG�WKDW�WKH�VWUXFWXUH�RI�WKH�UHOHYDQW�DFW�FOHDUO\�

SUHFOXGHG�WKH�SURPXOJDWHG�UXOH���6HH�LG� DW�������



��

7KLV�FDVH�LV�QRWKLQJ�OLNH�&RORUDGR�5LYHU���7KH�GLVWULFW�FRXUW�GLG�QRW�LGHQWLI\�D�

VLQJOH�VWUXFWXUDO�IHDWXUH�RI�WKH�0HGLFDUH�DQG�0HGLFDLG�VWDWXWHV�WKDW�SURKLELWV�WKH�'7&�

UXOH��RU�WKDW�UHIOHFWV�D�FRQJUHVVLRQDO�GHFLVLRQ�WR�SUHFOXGH�++6�IURP�UHJXODWLQJ�

SUHVFULSWLRQ�GUXJ�SULFH�DGYHUWLVLQJ�XQGHU�WKRVH�SURJUDPV���7R�WKH�FRQWUDU\��DV�

GLVFXVVHG�DERYH��WKH�'7&�UXOH�LV�FRQVLVWHQW�ZLWK�WKH�VWUXFWXUH�RI�WKRVH�VWDWXWHV�

EHFDXVH�LW�DGYDQFHV�WKHLU�HIILFLHQF\�DQG�WUDQVSDUHQF\�JRDOV���6XSUD SS�������������

:LWKRXW�LGHQWLI\LQJ�DQ\�VSHFLILF�SURYLVLRQ�RU�VWUXFWXUDO�IHDWXUH�RI�WKH�0HGLFDUH�RU�

0HGLFDLG�VWDWXWHV�WKDW�SODFH�'7&�GUXJ�DGYHUWLVLQJ�RII�OLPLWV��WKH�GLVWULFW�FRXUW�KDG�QR�

EDVLV�WR�UXOH�WKDW�++6�DFWHG�LQ�H[FHVV�RI�LWV VWDWXWRU\�DXWKRULW\�

7KH�GLVWULFW�FRXUW�DFNQRZOHGJHG�´WKH�DEVHQFH�>KHUH@�RI�WKH�NLQG�RI�VWDWXWRU\�

VWUXFWXUDO�IHDWXUH�WKDW�ZDV�SUHVHQW�LQ�&RORUDGR�5LYHU�µ��2S������-�$��BB����7KH�FRXUW�

GLVPLVVHG�WKDW�SRLQW�RQ�WKH�JURXQG�WKDW�´WKH�PHUH�DEVHQFH�RI�DQ�H[SUHVV�VWDWXWRU\�

UHVWULFWLRQ�LV�QRW�D�EODQN�FKHFNµ�IRU�DJHQF\�UHJXODWLRQV���,G� %XW�++6�LV�QRW�UHO\LQJ�RQ�

´WKH�PHUH�DEVHQFH�RI�DQ�H[SUHVV�VWDWXWRU\�UHVWULFWLRQµ��LW�LV�UHO\LQJ�RQ�D�EURDG�

DIILUPDWLYH�JUDQW�RI�UXOHPDNLQJ�DXWKRULW\���&RQWUDU\�WR�WKH�GLVWULFW�FRXUW·V�VXJJHVWLRQ��

++6�LV�QRW�´DSSURSULDW>LQJ@�WKH�SRZHU�WR�UHJXODWH�VLPSO\�EHFDXVH�&RQJUHVV�KDV�QRW�

H[SOLFLWO\�WDNHQ�WKDW�SRZHU�DZD\�µ��,G���&RQJUHVV�KDV�H[SOLFLWO\�JUDQWHG WKH�SRZHU�WR�

UHJXODWH���:KLOH�&RQJUHVV�ZDV�IUHH�WR�TXDOLI\�WKDW�JUDQW�LQ�RWKHU�SURYLVLRQV�RI�WKH�

0HGLFDUH�DQG�0HGLFDLG�VWDWXWHV��LW�KDV�QRW�GRQH�VR�

����7KH�GLVWULFW�FRXUW�DOVR�FLWHG�VHYHUDO�FDVHV�IRU�WKH�SURSRVLWLRQ�WKDW�WKLV�&RXUW�

ZLOO�QRW�´SUHVXPH�D�GHOHJDWLRQ�RI�SRZHU�PHUHO\�EHFDXVH�&RQJUHVV�KDV�QRW�H[SUHVVO\�



��

ZLWKKHOG�VXFK�SRZHU�µ��2S������-�$��BB���TXRWLQJ�(WK\O�&RUS��Y��(3$�����)��G�������

������'�&��&LU�����������7KDW�SURSRVLWLRQ�LV�XQUHPDUNDEOH���H[FHSW�IRU�SRZHUV�WKDW�

LQKHUH�LQ�$UWLFOH�,,��WKH�([HFXWLYH�%UDQFK�FDQ�DFW�RQO\�´ZLWKLQ�WKH�ERXQGV�RI�LWV�VWDWXWRU\�

DXWKRULW\�µ��&LW\�RI�$UOLQJWRQ�Y��)&&������8�6��DW�������%XW�QRQH�RI�WKH�FDVHV�RI�WKLV�W\SH�

WKDW�WKH�GLVWULFW�FRXUW�FLWHG�LQYROYHV VWDWXWHV�OLNH�VHFWLRQV������DQG�����KK��ZKLFK�JLYH�

++6�EURDG�DXWKRULW\�WR�´SXEOLVK�VXFK�UXOHV�DQG�UHJXODWLRQV��QRW�LQFRQVLVWHQW�ZLWK�WKLV�

FKDSWHU��DV�PD\�EH�QHFHVVDU\�WR�WKH�HIILFLHQW�DGPLQLVWUDWLRQµ�RI�0HGLFDUH�DQG�

0HGLFDLG������8�6�&��� �����D����,Q�GHOHJDWLQJ�VXFK�EURDG�DXWKRULW\��&RQJUHVV�

DXWKRUL]HG�++6�WR�PDNH�DQ\�UHJXODWLRQ�´UHDVRQDEO\�UHODWHGµ�WR�WKH�SXUSRVHV�RI�WKRVH�

SURJUDPV���7KRUSH������8�6��DW�������7KXV��WKLV�FDVH�LV�QRW�DQ�H[DPSOH�RI�DQ�DJHQF\�

UHO\LQJ�RQ�WKH�´DEVHQFH�RI�DQ�H[SUHVV�OLPLWDWLRQµ�WR�PDNH�UXOHV���2S������-�$��BB����

,QVWHDG��++6 KDV�UHOLHG�RQ�&RQJUHVV·V�H[SUHVV�DQG�DIILUPDWLYH�JUDQW�RI�EURDG�JHQHUDO�

UXOHPDNLQJ�DXWKRULW\���$V�ORQJ�DV�DQ�H[HUFLVH�RI�UXOHPDNLQJ�DXWKRULW\�IDOOV�ZLWKLQ�WKH�

JHQHUDO�VFRSH�RI�WKDW�JUDQW��++6�LV�QRW�XQGHU�DQ\�DGGLWLRQDO�REOLJDWLRQ�WR�VKRZ�WKDW�

&RQJUHVV�LQWHQGHG�WKH�VSHFLILF�H[HUFLVH�RI�LWV�UXOHPDNLQJ�DXWKRULW\���

&� 7KH�WHUPV�RI�)'$·V�DXWKRULW\�RYHU�GUXJ�DGYHUWLVLQJ�XQGHU�
WKH�)'&$�GR�QRW�JRYHUQ�++6·V�DXWKRULW\�XQGHU�WKH�
0HGLFDUH�DQG�0HGLFDLG�VWDWXWHV��

7KH�GLVWULFW�FRXUW�DOVR�ORRNHG�WR�VWDWXWHV�RWKHU�WKDQ�WKH�0HGLFDUH�DQG�0HGLFDLG�

VWDWXWHV�WR�LOOXPLQDWH³DQG�LQ�WKH�FRXUW·V�YLHZ��WR�FRQVWUDLQ³++6·V�DXWKRULW\�XQGHU�

VHFWLRQV������DQG�����KK���6HH 2S������-�$��BB���FLWLQJ�)'$�Y��%URZQ�	�:LOOLDPVRQ�

7REDFFR�&RUS�������8�6������������������������7KH�GLVWULFW�FRXUW�QRWHG�WKDW�&RQJUHVV�KDV�



��

DPHQGHG�WKH�)HGHUDO�)RRG��'UXJ��DQG�&RVPHWLF $FW�WR�UHJXODWH�FHUWDLQ�DVSHFWV�RI�

WHOHYLVLRQ�GUXJ�DGYHUWLVHPHQWV���,G� DW��������-�$��BB�BB����%HFDXVH�´&RQJUHVV�

GHOLEHUDWHO\�DQG�SUHFLVHO\�OHJLVODWHG�LQ�WKH�DUHD�RI�GUXJ�PDUNHWLQJ�XQGHU WKH�)'&$�µ�

WKH�FRXUW�LQIHUUHG�´WKDW�&RQJUHVV�NQRZV�KRZ�WR�VSHDN�RQ�WKDW�VXEMHFW�ZKHQ�LW�ZDQWV�

WR�µ�DQG�WKDW�WKH�DEVHQFH�RI�DQ\�FRPSDUDEOH�SURYLVLRQV�XQGHU�WKH�0HGLFDUH�DQG�

0HGLFDLG�VWDWXWHV�UHIOHFWV�DQ�DEVHQFH�RI�DXWKRULW\�XQGHU�WKRVH�VWDWXWHV���,G� DW��� �-�$��

BB����7KH�GLVWULFW�FRXUW·V�OHDS�IURP�WKH�)'$·V�UHJXODWRU\�DXWKRULW\�XQGHU�WKH�)'&$�WR�

++6·V�DXWKRULW\�XQGHU�WKH�0HGLFDUH�DQG�0HGLFDLG�VWDWXWHV�LV�XQVXSSRUWDEOH��

SDUWLFXODUO\�DW�&KHYURQ·V�ILUVW�VWHS�

7KH�)'&$·V�SURYLVLRQV�UHODWLQJ�WR�GUXJ�DGYHUWLVLQJ DUH�SDUW�DQG�SDUFHO�RI�WKDW�

VWDWXWH·V�JHQHUDO�UHJXODWRU\�IRFXV�RQ�PHGLFDO�SURGXFW VDIHW\�DQG�HIILFDF\���7KH�)'&$�

UHTXLUHV�SUHVFULSWLRQ�GUXJ�DGYHUWLVHPHQWV�WR�SURYLGH�D�GUXJ·V�HVWDEOLVKHG�QDPH��

LQJUHGLHQWV��DQG�LQIRUPDWLRQ�UHJDUGLQJ�´VLGH�HIIHFWV��FRQWUDLQGLFDWLRQV��DQG�

HIIHFWLYHQHVV�µ�����8�6�&��� ����Q����,Q�������&RQJUHVV�DPHQGHG�WKH�)'&$�WR�

HPSRZHU�WKH�)'$�WR�UHTXLUH�WKH�SUH�GLVVHPLQDWLRQ�VXEPLVVLRQ RI�DQ\�WHOHYLVLRQ�GUXJ�

DGYHUWLVHPHQW�IRU�DGYDQFH�UHYLHZ�DQG�WR�UHFRPPHQG��LQWHU�DOLD��FKDQJHV�WKDW�DUH�

´QHFHVVDU\�WR�SURWHFW�WKH�FRQVXPHU�JRRG�DQG�ZHOO�EHLQJµ�DQG�WKH�LQFOXVLRQ�RI�

LQIRUPDWLRQ�DERXW�´WKH�VSHFLILF�HIILFDF\�RI�WKH�GUXJ�DV�LW�UHODWHV�WR�VSHFLILF�SRSXODWLRQ�

JURXSV�µ��,G�������F�E�����$����E�������&RQJUHVV�DXWKRUL]HG�)'$�WR�UHTXLUH�LQFOXVLRQ�RI�

´D VSHFLILF�GLVFORVXUH�DERXW�D�VHULRXV�ULVN�OLVWHG�LQ�WKH�ODEHOLQJ�RI�WKH�GUXJµ�LI�WKH�

DGYHUWLVHPHQW�ZRXOG�EH�IDOVH�RU�PLVOHDGLQJ�ZLWKRXW�VXFK�D�GLVFORVXUH��EXW�RWKHUZLVH�



��

OLPLWHG�)'$·V�UROH�LQ�SUH�GLVVHPLQDWLRQ�UHYLHZ�RI�DQ�DGYHUWLVHPHQW WR�PDNLQJ�

UHFRPPHQGDWLRQV���,G� � ���F�F����H����,Q�HQDFWLQJ�WKHVH�SURYLVLRQV��&RQJUHVV�VRXJKW�WR�

HQVXUH�WKDW�GUXJ�DGYHUWLVHPHQWV�DUH�FRQVLVWHQW�ZLWK�WKH�JRDOV�RI�WKH�)'&$��D�VWDWXWH�

WKDW�LV�´GHVLJQHG�SULPDULO\�WR�SURWHFW�WKH�KHDOWK�DQG�VDIHW\�RI�WKH�SXEOLF�DW�ODUJH�µ

320�:RQGHUIXO�//&�Y��&RFD�&ROD�&R�������8�6������������������

,I�++6�ZHUH�LQYRNLQJ�LWV�JHQHUDO�UXOHPDNLQJ�DXWKRULW\�XQGHU�VHFWLRQV������D��

DQG�����KK�D�����WR�LPSRVH�UHTXLUHPHQWV�RQ�GUXJ�DGYHUWLVLQJ UHODWHG�WR�D�GUXJ·V�VDIHW\�

RU�HIILFDF\��WKH�H[LVWHQFH�RI�WKH�GUXJ�DGYHUWLVLQJ�SURYLVLRQV�LQ�WKH�)'&$��DQG�WKH�

OLPLWHG�VFRSH�RI�WKRVH�SURYLVLRQV��PLJKW�KDYH�VRPH�EHDULQJ�RQ�++6·V�DXWKRULW\���%XW�

WKH�'7&�UXOH�LV�GLUHFWHG�DW�DQ�HQWLUHO\�GLIIHUHQW�SUREOHP��RQH�WKDW�KDV�QR�UHODWLRQ�WR�

WKH�)'&$·V SXEOLF�KHDOWK�FRQFHUQV UHODWLQJ�WR�VDIHW\�DQG�HIILFDF\�RI�PHGLFDO�SURGXFWV���

,W�LV�LQWHQGHG�WR�IXUWKHU�WKH�HIILFLHQW�DGPLQLVWUDWLRQ�RI�0HGLFDUH�DQG�0HGLFDLG��QRW�WR�

SURWHFW�WKH�SXEOLF�KHDOWK�DQG�VDIHW\���7KDW�&RQJUHVV�H[SUHVVO\�SURYLGHG )'$ �ZKLFK�

GRHV�QRW�DFFRXQW�IRU�FRVWV�DV�SDUW�RI�LWV�VDIHW\�PLVVLRQ� ZLWK OLPLWHG DXWKRULW\�WR�

UHJXODWH�GUXJ�DGYHUWLVLQJ�LQ�WKH�LQWHUHVWV�RI�SXEOLF�KHDOWK�KDV�QR�EHDULQJ�RQ�++6·V�

DXWKRULW\�WR�UHJXODWH�GUXJ�DGYHUWLVLQJ�IRU�HQWLUHO\�GLIIHUHQW�UHDVRQV�

7KH�GLVWULFW�FRXUW�UHDVRQHG�WKDW�EHFDXVH�&RQJUHVV�´GHOLEHUDWHO\�DQG�SUHFLVHO\�

OHJLVODWHG�LQ�WKH�DUHD�RI�GUXJ�PDUNHWLQJ�XQGHU WKH�)'&$�µ�&RQJUHVV�PXVW�KDYH�

LPSOLFLWO\�GLVDOORZHG�++6�IURP�UHJXODWLQJ�DV�WR�GUXJ�PDUNHWLQJ�XQGHU�RWKHU�DXWKRULW\�

DQG�IRU�RWKHU�SXUSRVHV���2S������-�$��BB����%XW�WKLV�&RXUW�KDV�UHSHDWHGO\�GLVDYRZHG�

WKDW�DSSURDFK���,W�KDV�KHOG�WKDW�´D�FRQJUHVVLRQDO�GHFLVLRQ�WR�SURKLELW�FHUWDLQ�DFWLYLWLHV�



��

GRHV�QRW LPSO\�DQ�LQWHQW�WR�GLVDEOH�WKH�UHOHYDQW�DGPLQLVWUDWLYH�ERG\�IURP�WDNLQJ�VLPLODU�

DFWLRQ�ZLWK�UHVSHFW�WR�DFWLYLWLHV�WKDW�SRVH�D�VLPLODU�GDQJHU�µ��7H[DV�5XUDO�/HJDO�$LG��,QF��

Y��/HJDO�6HUYV��&RUS�������)��G�����������'�&��&LU���������VHH�$GLURQGDFN�0HG��&WU��Y��

6HEHOLXV������)��G�����������'�&��&LU������� �´7KH�H[SUHVVLR�XQLXV FDQRQ�LV�D�¶IHHEOH�

KHOSHU�LQ�DQ�DGPLQLVWUDWLYH�VHWWLQJ��ZKHUH�&RQJUHVV�LV�SUHVXPHG�WR�KDYH�OHIW�WR�

UHDVRQDEOH�DJHQF\�GLVFUHWLRQ�TXHVWLRQV�WKDW�LW�KDV�QRW�GLUHFWO\�UHVROYHG�·µ��TXRWLQJ�

&KHQH\�5�5��&R��Y��,&&������)��G������������'�&��&LU������������$QG�0RXUQLQJ LWVHOI�

UHMHFWHG�WKH�DUJXPHQW�WKDW��´LQ�UHTXLULQJ�GLVFORVXUH�DV�WR�VRPH�WUDQVDFWLRQV��&RQJUHVV�

LQWHQGHG�WR�SUHFOXGH�WKH�>DJHQF\@�IURP�LPSRVLQJ�VLPLODU�UHTXLUHPHQWV�DV�WR�DQ\�RWKHU�

WUDQVDFWLRQV�µ�UXOLQJ�WKDW�VXFK�D�WKHRU\�´ZRXOG�XQGHUPLQH�WKH�IOH[LELOLW\�VRXJKW�LQ�

YHVWLQJ�EURDG�UXOHPDNLQJ�DXWKRULW\�LQ�DQ�DGPLQLVWUDWLYH�DJHQF\�µ������8�6��DW�������

$FFRUGLQJO\��WKH GLVWULFW�FRXUW�HUUHG�LQ�WUHDWLQJ�WKH�)'&$�DV�D�OLPLWDWLRQ�RQ�++6·V�

SRZHUV�XQGHU�VHFWLRQV������DQG�����KK��DQG�WKHUHE\�SUHYHQWLQJ�++6�IURP�XVLQJ�

´PHDQV�WKDW�&RQJUHVV�KDV�JHQHUDOO\�HQGRUVHG�������WR�DGYDQFH�DQ�HQG�WKDW�&RQJUHVV�

HQGRUVHG�µ�����)HG��5HJ��DW���������-�$��BB���VHH�&RORUDGR�5LYHU������)��G�DW��������

�QRWLQJ�WKDW�DJHQFLHV�DUH�ERXQG�´E\�WKH�PHDQV�>&RQJUHVV@�KDV�GHHPHG�DSSURSULDWHµ����

'� 7KH�VFRSH�RI�WKH�'7&�UXOH�GRHV�QRW�FDOO�++6·V�VWDWXWRU\�
DXWKRULW\�LQWR�TXHVWLRQ�

)LQDOO\��WKH�GLVWULFW�FRXUW�FRQFOXGHG�WKDW�WKH�´VXEMHFW�PDWWHUµ�RI�WKH�'7&�UXOH�

´DOVR�OHDGV�WR�WKH�FRQFOXVLRQ�WKDW�&RQJUHVV�GLG�QRW�GHOHJDWH�DXWKRULW\�XQGHU�WKH�

>6RFLDO�6HFXULW\�$FW@�WR�FRPSHO�GUXJ�SULFH�GLVFORVXUHV�µ��2S������-�$��BB����7KH�GLVWULFW�



��

FRXUW�FLWHG�)'$�Y��%URZQ�	�:LOOLDPVRQ�7REDFFR�&RUS�������8�6�������������������IRU�WKH�

SURSRVLWLRQ�WKDW�&RQJUHVV�PXVW�VSHDN�FOHDUO\�EHIRUH�D�FRXUW�ZLOO�LQIHU�WKDW�&RQJUHVV�

KDV�GHOHJDWHG�D�SROLF\�GHFLVLRQ�RI�YDVW�HFRQRPLF�DQG�SROLWLFDO�PDJQLWXGH�WR�DQ�

DGPLQLVWUDWLYH�DJHQF\���6HH�DOVR 8WLOLW\�$LU�5HJXODWRU\�*US� Y��(3$������8�6�����������

��������VLPLODU����%XW�WKLV�UXOH�GRHV�QRW�LQYROYH�SROLF\�LQLWLDWLYHV�RI�YDVW�HFRQRPLF�DQG�

SROLWLFDO�VLJQLILFDQFH��DQG�XSKROGLQJ�GRHV�QRW�PHDQ�JLYLQJ�++6�WKH�SRZHU�WR�SXUVXH�

VXFK�LQLWLDWLYHV�LQ�WKH�IXWXUH���

��� 7KLV�FDVH�´LV�D�IDU�FU\�IURP�)'$�Y� %URZQ�	�:LOOLDPVRQ�µ��9HUL]RQ�Y��)&&��

����)��G�����������'�&��&LU����������,Q�%URZQ�	�:LOOLDPVRQ��WKH�6XSUHPH�&RXUW�KHOG�

WKDW�&RQJUHVV�KDG�QRW�DXWKRUL]HG�)'$�WR�UHJXODWH�WREDFFR�SURGXFWV�DV�GUXJV RU�

GHYLFHV���7KH�&RXUW�HPSKDVL]HG�WKDW�´)'$�KDG�QRW�RQO\�FRPSOHWHO\�GLVFODLPHG�DQ\�

DXWKRULW\�WR�UHJXODWH�WREDFFR�SURGXFWV��EXW�KDG�GRQH�VR�IRU�PRUH�WKDQ�HLJKW\�\HDUV��

DQG�WKDW�&RQJUHVV�KDG�UHSHDWHGO\�OHJLVODWHG�DJDLQVW�WKLV�EDFNJURXQG�µ��,G� �FLWLQJ�%URZQ�

	�:LOOLDPVRQ������8�6��DW�����������7KH�&RXUW�´DOVR�REVHUYHG�WKDW�WKH�)'$·V�QHZO\�

DGRSWHG�FRQFOXVLRQ�WKDW�LW�GLG�LQ�IDFW�KDYH�DXWKRULW\�WR�UHJXODWH�WKLV�LQGXVWU\�ZRXOG��

JLYHQ�LWV�ILQGLQJV�UHJDUGLQJ�WKH�HIIHFWV�RI�WREDFFR�SURGXFWV�DQG�LWV�DXWKRUL]LQJ�VWDWXWH��

ORJLFDOO\�UHTXLUH�WKH�DJHQF\�WR�EDQ�VXFK�SURGXFWV�DOWRJHWKHU��D�UHVXOW�FOHDUO\�FRQWUDU\�WR�

FRQJUHVVLRQDO�SROLF\�µ��,G� �FLWLQJ�%URZQ�	�:LOOLDPVRQ������8�6��DW���������

7KH�&RXUW·V�GHFLVLRQ�LQ�8WLOLW\�$LU�5HJXODWRU\�*URXS ZDV�YHU\�VLPLODU���7KHUH��WKH�

&RXUW�GHWHUPLQHG�WKDW�DOORZLQJ�(3$�WR�UHJXODWH�JUHHQKRXVH�JDVHV�XQGHU�WKH�&OHDQ�$LU�

$FW�´ZRXOG�EH�LQFRQVLVWHQW�ZLWK³LQ�IDFW��ZRXOG�RYHUWKURZ³WKH�$FW·V�VWUXFWXUH�DQG�
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GHVLJQ�µ������8�6��DW�������$PRQJ�RWKHU�WKLQJV��WKH�&RXUW�QRWHG�WKH�(3$·V�

LQWHUSUHWDWLRQ�ZRXOG�PHDQ�WKDW�´DQQXDO�SHUPLW�DSSOLFDWLRQV�ZRXOG�MXPS�IURP�DERXW�

����WR�QHDUO\���������DQQXDO�DGPLQLVWUDWLYH�FRVWV�ZRXOG�VZHOO�IURP�����PLOOLRQ�WR�RYHU�

�����ELOOLRQ��DQG�GHFDGH�ORQJ�GHOD\V�LQ�LVVXLQJ�SHUPLWV�ZRXOG�EHFRPH�FRPPRQ��

FDXVLQJ�FRQVWUXFWLRQ�SURMHFWV�WR�JULQG�WR�D�KDOW�QDWLRQZLGH�µ� ,G� DW������$QG�WKH�QHZO\�

UHJXODWHG�HQWLWLHV�´ZRXOG�IDFH�SHUPLWWLQJ�FRVWV�RI������ELOOLRQ�µ�,G� 7KHVH�

FRQVHTXHQFHV��WKH�&RXUW�KHOG��ZRXOG EH�IXQGDPHQWDOO\�LQFRPSDWLEOH�ZLWK�´WKH�

VXEVWDQFH�RI�&RQJUHVV·�UHJXODWRU\�VFKHPH�µ� ,G� �TXRWLQJ�%URZQ�	�:LOOLDPVRQ������8�6��

DW������

´7KH�FLUFXPVWDQFHV�KHUH�DUH�HQWLUHO\�GLIIHUHQW�µ��9HUL]RQ������)��G�DW�������

++6�´QHYHU�GLVFODLPHG�DXWKRULW\�WR�UHJXODWHµ�SUHVFULSWLRQ�GUXJ�DGYHUWLVLQJ��´QRU�LV�

WKHUH�DQ\�VLPLODU�KLVWRU\�RI�FRQJUHVVLRQDO�UHOLDQFH�RQ�VXFK�D�GLVFODLPHU�µ��,G�

0RUHRYHU��++6·V�UXOH�ZRXOG�QRW�KDYH�DQ\�FRQVHTXHQFH�HYHQ�UHPRWHO\�DNLQ�WR�WKH�

EDQQLQJ�RI�WREDFFR�SURGXFWV�LQ�%URZQ�	�:LOOLDPVRQ�RU�WKH�WKRXVDQG�IROG�LQFUHDVH�LQ�

DQQXDO�SHUPLW�DSSOLFDWLRQV�DQG�WKH�LPSRVLWLRQ�RI�PRUH�WKDQ�D�KXQGUHG�ELOOLRQ�GROODUV�

LQ�SHUPLWWLQJ�FRVWV�LQ�8WLOLW\�$LU�5HJXODWRU\�*URXS���2Q�WKH�FRQWUDU\��WKH�'7&�UXOH�

ZRXOG�LPSRVH�RQO\�������PLOOLRQ�LQ�DQQXDOL]HG�FRPSOLDQFH�FRVWV³D�SLWWDQFH�

FRPSDUHG�WR�WKH������ELOOLRQ�VSHQW�RQ�GLUHFW�WR�FRQVXPHU�WHOHYLVLRQ�DGYHUWLVLQJ�LQ�

�������6HH ���)HG��5HJ��DW���������� �-�$��BB�BB����$QG�WKH�UXOH�ZRXOG�UHTXLUH�RQO\�

WZR�DGGLWLRQDO�WH[WXDO�VHQWHQFHV�WR�DSSHDU�LQ�WHOHYLVLRQ�DGYHUWLVHPHQWV�WKDW�DUH�DOUHDG\�

KLJKO\�UHJXODWHG�EHFDXVH�RI�WKH�QDWXUH�RI�WKH�SURGXFWV�WKH\�DGYHUWLVH�
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����7KH�GLVWULFW�FRXUW�DFNQRZOHGJHG�WKDW�´WKH�FRVWV�LPSRVHG�E\�>WKH�'7&�UXOH@�

DPRXQW�WR�D�URXQGLQJ�HUURU�IRU�WKH�SKDUPDFHXWLFDO�LQGXVWU\�µ��2S������-�$��BB����%XW�LW�

UHDVRQHG�WKDW�XSKROGLQJ�++6·V�DXWKRULW\�WR�DGRSW�WKLV�UXOH�´ZRXOG�VZLQJ�WKH�GRRUV�

ZLGH�RSHQ�WR�DQ\�UHJXODWLRQ��UXOH��RU�SROLF\�WKDW�PLJKW�UHDVRQDEO\�UHVXOW�LQ�FRVW�VDYLQJV�

WR�WKH�0HGLFDUH�DQG�0HGLFDLG�SURJUDPV��XQOHVV�H[SUHVVO\�SURKLELWHG�E\�&RQJUHVV�µ��

,G�

7KHUH�LV�QR�EDVLV�IRU�WKH�GLVWULFW�FRXUW·V�FRQFHUQ���7KH�FRXUW�ZDV�ZURQJ�WR�

VXJJHVW�WKDW�WKHUH�LV�QR�´OLPLWLQJ�SULQFLSOHµ�WKDW�ZRXOG�DOORZ�D�FRXUW�WR�XSKROG�WKLV�

UXOH�ZLWKRXW�RSHQLQJ�WKH�IORRGJDWHV�WR�DQ\�UHJXODWRU\�LQLWLDWLYH�WKDW�ZRXOG�UHGXFH�

0HGLFDUH�DQG�0HGLFDLG�H[SHQVHV���6HH�2S������-�$��BB����%URZQ�	�:LOOLDPVRQ SURYLGHV�

RQH�VXFK�OLPLWLQJ�SULQFLSOH��JHQHUDO�JUDQWV�RI�UXOHPDNLQJ�DXWKRULW\�PD\�QRW�VXSSRUW�

UHJXODWRU\�LQLWLDWLYHV�RI�YDVW�´HFRQRPLF�DQG�SROLWLFDO�VLJQLILFDQFH�µ�����8�6��DW������

HVSHFLDOO\�ZKHUH�WKH�DJHQF\�KDV�SUHYLRXVO\�GLVDYRZHG�VXFK�SRZHU���7KH�

$GPLQLVWUDWLYH�3URFHGXUH�$FW����8�6�&��� �����VXSSOLHV�DQRWKHU���UHJDUGOHVV�RI�WKH�

VFRSH�RI�LWV�UXOHPDNLQJ�DXWKRULW\�XQGHU�VHFWLRQV �����D��DQG�����KK�D������++6�PD\�

QRW�DGRSW�UHJXODWLRQV�WKDW�DUH�DUELWUDU\�DQG�FDSULFLRXV�RU�´QRW�LQ�DFFRUGDQFHµ�ZLWK�

RWKHU�VWDWXWHV�RU�RWKHU�SURYLVLRQV�RI�WKH�VDPH�VWDWXWH�� $QG��RI�FRXUVH��VHFWLRQV������

� %HORZ��SODLQWLIIV�DGYDQFHG�FODLPV�WKDW�WKH�'7&�UXOH�LV�DUELWUDU\�DQG�FDSULFLRXV�
DQG�LQ�YLRODWLRQ�RI�WKH�)LUVW�$PHQGPHQW���7KH�GLVWULFW�FRXUW�GLG�QRW�UHDFK�WKRVH�
FODLPV��DQG�WKLV�&RXUW�QHHG�QRW�DGGUHVV�WKHP�LQ�WKH�ILUVW�LQVWDQFH�RQ�DSSHDO���,I�WKH�
&RXUW�DJUHHV�ZLWK�++6�WKDW�WKH�'7&�UXOH�LV�ZLWKLQ�WKH�VFRSH�RI�WKH�DJHQF\·V�JHQHUDO�
UXOHPDNLQJ�DXWKRULW\��SODLQWLIIV�DUH�IUHH�WR�UHQHZ�WKHLU�RWKHU�FODLPV�LQ�DQ\�IXUWKHU�
SURFHHGLQJV�EHORZ�
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DQG�����KK�JLYH�++6�´DXWKRULW\�WR�SURPXOJDWH�RQO\�WKRVH�UHJXODWLRQV�WKDW�LW�

HVWDEOLVKHV�ZLOO�IXOILOO�>LWV@�VSHFLILF�VWDWXWRU\�JRDOµ�RI�HQVXULQJ�WKH�HIILFLHQW�

DGPLQLVWUDWLRQ�RI�0HGLFDUH�DQG�0HGLFDLG���9HUL]RQ������)��G�DW�������

)LQDOO\��&RQJUHVV�KDV�DOUHDG\�SURKLELWHG�++6�IURP�WDNLQJ�WKH�H[WUDRUGLQDU\�

VWHSV�WKDW�WKH�GLVWULFW�FRXUW�IHDUHG���6HH 2S� �� �-�$��BB����7KH�0HGLFDUH�VWDWXWH�

SURKLELWV�WKH�IHGHUDO�JRYHUQPHQW�IURP�´H[HUFLV>LQJ@�DQ\�VXSHUYLVLRQ�RU�FRQWUROµ�RYHU�

GRFWRUV·�SUHVFULELQJ�GHFLVLRQV�RU�PHGLFDO�DGPLQLVWUDWLRQ������8�6�&��� �������1RU�PD\�

WKH�JRYHUQPHQW�´LQWHUIHUH�ZLWK�WKH�QHJRWLDWLRQV�EHWZHHQ�GUXJ�PDQXIDFWXUHUV�DQG�

SKDUPDFLHVµ�DQG�0HGLFDUH�SDUW�'�LQVXUHUV���,G� � ����Z�����K��L�������5HTXLULQJ�GUXJ�

PDQXIDFWXUHUV�WR GLVFORVH WKHLU�SULFHV�GRHV�QRW�LPSO\�WKH�H[LVWHQFH�RI�DXWKRULW\�WR�FRQWURO

GUXJ�SULFHV�

����7KH�GLVWULFW�FRXUW�DOVR�FULWLFL]HG�WKH�'7&�UXOH�RQ�WKH�JURXQGV�WKDW�LW�LV�´IDU�

DILHOG�RI�DQ\�RWKHU�W\SH�RI�UXOHPDNLQJ�DXWKRULW\�++6�KDV�SUHYLRXVO\�H[HUFLVHGµ�XQGHU�

WKH�6RFLDO�6HFXULW\�$FW���2S������-�$��BB����7KH�IDFWXDO�EDVLV�IRU�WKH�GLVWULFW�FRXUW·V�

DVVHUWLRQ�LV�XQFOHDU��DV�GLVFXVVHG�DERYH��VHYHUDO�++6�UXOHV�LPSRVH�UHTXLUHPHQWV�RQ�

SKDUPDFHXWLFDO�FRPSDQLHV LQ�FRQQHFWLRQ�ZLWK�WKHLU�SDUWLFLSDWLRQ�LQ�WKH�0HGLFDUH�DQG

0HGLFDLG�SURJUDPV� 6HH�VXSUD SS��������%XW��HYHQ�LI�++6·V�UHJXODWLRQ�ZHUH�QRYHO��DQ�

DJHQF\·V�LQWHUSUHWDWLRQ�RI�LWV�RZQ�DXWKRULW\�´FDQQRW�EH�UHMHFWHG�VLPSO\�EHFDXVH�LW�LV�

QHZ�µ��9HUL]RQ������)��G�DW���� �FLWLQJ�1DWLRQDO�&DEOH�	�7HOHFRPPV� $VV·Q�Y��%UDQG�;�

,QWHUQHW�6HUYV�������8�6���������������������7KHUH�LV�QR�GHVXHWXGH�SULQFLSOH�LQ�

DGPLQLVWUDWLYH�ODZ��DQG�WKH�GLVWULFW�FRXUW�ZDV�PLVWDNHQ�WR�VXJJHVW�RWKHUZLVH�
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7KLV�EULHI�FRPSOLHV�ZLWK�WKH�W\SH�YROXPH�OLPLW�RI�)HGHUDO�5XOH�RI�$SSHOODWH�

3URFHGXUH����D�����%��EHFDXVH�LW�FRQWDLQV������� ZRUGV� 7KLV�EULHI�DOVR�FRPSOLHV�ZLWK�

WKH�W\SHIDFH�DQG�W\SH�VW\OH�UHTXLUHPHQWV�RI�)HGHUDO�5XOH�RI�$SSHOODWH�3URFHGXUH�

���D���������EHFDXVH�LW�ZDV�SUHSDUHG�XVLQJ 0LFURVRIW�:RUG����� LQ *DUDPRQG ���

SRLQW�IRQW��D SURSRUWLRQDOO\�VSDFHG�W\SHIDFH�

�V��-RVKXD�5HYHV]
-RVKXD�5HYHV]



&(57,),&$7(�2)�6(59,&(

,�KHUHE\�FHUWLI\�WKDW�RQ�6HSWHPEHU�����������,�HOHFWURQLFDOO\�ILOHG�WKH�IRUHJRLQJ�

EULHI�ZLWK�WKH�&OHUN�RI�WKH�&RXUW�IRU�WKH 8QLWHG�6WDWHV�&RXUW�RI�$SSHDOV�IRU�WKH�

'LVWULFW�RI�&ROXPELD�&LUFXLW�E\�XVLQJ�WKH�DSSHOODWH�&0�(&)�V\VWHP� 3DUWLFLSDQWV�LQ�

WKH�FDVH�DUH�UHJLVWHUHG�&0�(&)�XVHUV� DQG�VHUYLFH�ZLOO�EH�DFFRPSOLVKHG�E\�WKH�

DSSHOODWH�&0�(&)�V\VWHP��
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