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I. INTRODUCTION.

On August 23, 2019, the Department of Homeland Security (“DHS”) and the
Department of Health and Human Services (“HHS”) (collectively, the
“Government” or “Defendants”) issued a final rule “relating to the apprehension,
processing, care, custody, and release” of class members, 84 Fed. Reg. 44,392
(Aug. 23, 2019) (the “Final Rule”). The Final Rule constitutes an egregious and
intentional breach of the Flores Settlement Agreement (the “Settlement”).

The dispute now before the Court is as straightforward as its resolution.
Settlement 4 9 states that “[t]he final regulations shall not be inconsistent with the
terms of this Agreement.” Id. A Stipulation Extending Settlement Agreement (Dec.
7,2001) (the “Stipulated Extension”) extends the Agreement until 45 days
following Defendants’ publication of final regulations “implementing this
Agreement.” Id.

The Final Rule violates both Settlement § 9 and the Stipulated Extension.
Despite tens of thousands of public comments that went largely ignored, the Final
Rule does nothing to cure the ways in which the regulations Defendants proposed
nearly a year ago, see 83 Fed. Reg. 45,486 (Sept. 7, 2018), would eviscerate the
Settlement’s crucial protections for vulnerable children. The Final Rule doubles
down on the worst of Defendants’ proposed regulations.

First, the Final Rule, like the proposed regulations, permits DHS to detain
accompanied class members indefinitely. Unless class members are a flight risk or
danger,! Settlement 14, in contrast, unambiguously requires Defendants to release

children “without unnecessary delay”: that is, to reunite them with their parents or

I See Settlement 9 21 (describing when a minor may be held in or transferred to a
suitable State or county juvenile detention facility or a secure DHS detention
facility, or DHS-contracted facility, having separate accommodations for minors),
and 9 22 (defining “escape-risk”).

SUPPLEMENTAL MEMORANDUM IN SUPPORT OF

MOTION TO ENFORCE SETTLEMENT
CV 85-4544-DMG(AGRX)
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other available listed sponsors as expeditiously as possible. Rather than implement
this fundamental core principle of the Settlement, the Final Rule grants DHS
authority — indeed in most cases requires DHS — to detain children for howsoever
long it may take the agency to adjudicate their eligibility to remain in the United
States or remove them, regardless of the terms of the Settlement and the devastating
impact prolonged confinement unavoidably has on children’s well-being.

Second, just as the proposed regulations did, the Final Rule would allow
DHS to detain children in secure facilities having no state license to house children.
Pursuant to Settlement 9 6, 12 and 19, DHS must generally place children in “non-
secure” programs “licensed by an appropriate State agency to provide residential,
group, or foster care services for dependent children”— and it must do so “as
expeditiously as possible.” Under the Final Rule, DHS gives itself the power to
confine children in facilities that states refuse to license and to devise its own
standards for their operation and monitoring. Obviously, in negotiating the
Settlement, the Parties could have granted the former INS self-licensing authority,
but they did not, precisely because Plaintiffs understood, and Defendants agreed,
that such “licenses” would be pro forma: i.e., worth about as much the paper on
which they are issued.

Third, the Final Rule strips children of their right to neutral and detached
review of decisions of the Office of Refugee Resettlement (“ORR”) to detain them
in lieu of release to their parents and other available custodians. Under Settlement
€ 24A, ORR must afford children it refuses to release a hearing at which an
independent decisionmaker—an immigration judge—decides whether they are too
dangerous to release. The Settlement requires ORR to provide children such
hearings unless they affirmatively refuse one. Under the Final Rule, ORR would
review its own detention decisions, and even then, only if a child has the

wherewithal to ask for review. Again, had Plaintiffs been willing to settle for it, the

SUPPLEMENTAL MEMORANDUM IN SUPPORT OF
MOTION TO ENFORCE SETTLEMENT
CV 85-4544-DMG(AGRX)
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1 || parties could have allowed the INS, and not an immigration judge, to review its
2 || own detention decisions, but they did not.
3 Fourth, in numerous instances, the Final Rule supplants the Settlement’s
4 | mandatory and enforceable provisions with aspirational declarations of dubious
5 || force and effect. For example, no longer “shall” homes and facilities operated by a
6 || licensed program be non-secure, as Settlement Y 6 provides. Rather, the Final Rule
7 || baldly declares that such facilities “are” non-secure (whether they are or not). Such
8 |l artifices of draftsmanship reveal a fundamental conflict between the aspirational
9 || declarations of the Final Rule and the enforceable rights the Settlement confers.
10 In Settlement 9 9, Defendants pledged that regulations implementing the
11 || Agreement “shall not be inconsistent with the terms of the Settlement.” The
12 || conflicts between the Settlement and the Final Rule are so numerous as to preclude
13 || discussing all of them in this supplemental brief. Plaintiffs accordingly attach a
14 || chart illustrating the many ways the Final Rule deviates from the Settlement. See
15 || Plaintiffs’ Chart Demonstrating the Conflicts Between the Final Rule and the
16 || Settlement, attached hereto as Exhibit A. In the ways discussed herein, as well as
17 || myriad others appearing in Exhibit A, the Final Rule clearly conflicts and is
18 || inconsistent with the Settlement and flagrantly breaches its terms.”
19
20
21
2 E Plaintiffs’ analysis is grounded in precedent well-known to and applied
23 || consistently in this case by this Court that consent decrees are essentially
24 contractual agreements that are given the status of judicial decrees. See, e.g.,
Thompson v. Enomoto, 915 F.2d 1383, 1388 (9th Cir. 1990), cert. denied, 112 S.
25 || Ct. 965 (1992). Key to the present motion, consent decrees are construed as
26 contracts for purposes of compliance and enforcement. United States v. ITT
Continental Baking Co., 420 U.S. 223, 238 (1975); see also Martin v. Wilks, 490
27 | U.S. 755, 788 n. 27 (1989). Under the terms of the Settlement, Defendants must
8 comply with it in their agency policies, practices, and regulations.
SUPPLEMENTAL MEMORANDUM IN SUPPORT OF
MOTION TO ENFORCE SETTLEMENT
CV 85-4544-DMG(AGRX)
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1 [I. THE FINAL RULE BREACHES SETTLEMENT 9.
2 A. Defendants’ express aim in promulgating the Final Rule is to free DHS
3 and ORR to do what the Settlement forbids.
4 In announcing the Final Rule, Defendants made explicit that its raison d'étre
5 || is to strip detained children of the Settlement’s protections. During his press
6 | conference, Acting DHS Secretary Kevin McAleenan alleged the following:
T e “_ .. the new rule closes the legal loophole that arose from the
8 reinterpretation of Flores ....”
91 “. .. by closing the key loophole in Flores — the new rule will restore
10 integrity to our immigration system and eliminate the major pull factor
11 fueling the current crisis.”; and
12 || » “This single ruling has substantially caused, and continued to fuel, the
13 current family unit crisis, and the unprecedented flow of Central American
14 families and minors illegally crossing our border — until today.”
15 || www.dhs.gov/news/2019/08/21/acting-secretary-mcaleenan-dhs-hhs-federal-rule-
16 || flores-agreement (last visited Aug. 28, 2019).
17 Ken Cuccinelli, the acting director of U.S. Citizenship and Immigration
18 || Services, called the Settlement “one of the main motivators for the crisis at the
19 || southern border,” and argued that eliminating the Settlement is a “critical part of
20
3 This Court has specifically rejected Defendants’ “magnet” argument. See Flores v.
21 || Sessions, 2018 WL 4945000 at * 2 (C.D. Cal. July 9, 2018) (Doc # 455)
29 || (“Defendants’ reasoning suffers from the ““logical fallacy of post hoc, ergo propter
hoc’ literally, ‘after this, therefore because of this[.]’ ” Any number of other factors
23 || could have caused the increase in illegal border crossings, including civil strife,
24 || economic degradation, and fear of death in the migrants’ home countries.”) (citing
Adam Cox & Ryan Goodman, Detention of Migrant Families as “Deterrence”:
25 || Ethical Flaws & Empirical Doubts, JUSTSECURITY.ORG (June 22, 2018)).
26 And, of course, the Court never created a bright line “20-day rule.” See Flores v.
27 || Lynch, 212 F. Supp. 3d 907, 914 (C.D. Cal. 2015) (“At a given time and under
8 extenuating circumstances, if 20 days is as fast as Defendants, in good faith and in
SUPPLEMENTAL MEMORANDUM IN SUPPORT OF
MOTION TO ENFORCE SETTLEMENT
CV 85-4544-DMG(AGRX)
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the solution.” He further lauded the Final Rule as “demonstrating to families that
are considering coming to the southern border illegally, that they will be detained
for the duration until their hearings can be held.”
www.cnn.com/2019/08/23/politics/ken-cuccinelli-flores-settlement-
cnntv/index.html (last visited Aug. 28, 2019).

Mark Morgan, Commissioner of U.S. Customs and Border Protection,
stated—again, inaccurately—that “[b]ecause of the current Flores settlement
agreement, everybody knows . . . you grab a kid, that’s your U.S. passport into the
United States because we can’t hold you more than 20 days.”
www.foxnews.com/media/dhs-illegal-immigration-regulation-immigrants-flores
(last visited Aug. 28, 2019).

Defendants’ rhetoric aligns with this Administration’s oft-stated objective to
escape at any cost from the Settlement’s core purpose: protecting children from the
harms of prolonged detention.* Though wholly lacking in evidentiary support,
Defendants’ statements lay bare the animus underlying the Final Rule: i.e.,
abrogating the Settlement such that DHS and ORR may do what the Settlement
forbids.’ As will be seen, far from implementing the Settlement’s protections, the

Final Rule would instead eviscerate them.

the exercise of due diligence, can possibly go in screening family members for
reasonable or credible fear, then the recently implemented DHS polices may fall
within the parameters of Paragraph 12A of the Agreement. . . .”), aff 'd in relevant
part, rev’d in part, 828 F.3d 898 (9" Cir. 2016).

4 On January 4, 2019, President Donald J. Trump stated in a letter to all Members of
Congress that one of the most pressing legal challenges was to “[t]erminate the
Flores Settlement Agreement — which is preventing families from being held
together through removal.” President Trump Letter (Jan. 4, 2019), available at
www.whitehouse.gov/wp-content/uploads/2019/01/Border-Security-Letter.pdf

5 Yet another reason Defendants offer for the Final Rule is that “changes to the

operational environment since 1997 as well as the enactment of the” Homeland
SUPPLEMENTAL MEMORANDUM IN SUPPORT OF
MOTION TO ENFORCE SETTLEMENT
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B. The Final Rule jettisons the Settlement’s protections against DHS’s
needlessly and indefinitely confining accompanied class members.

Plaintiffs have previously explained how DHS’s proposed regulations would
condone the indefinite detention of accompanied children contrary to the
Settlement. See Memorandum in Support of Motion to Enforce Settlement, etc.,
Nov. 2, 2018 (Doc. #516) (“Plaintiffs’ Memorandum?) at 6-8. The Final Rule
likewise jettisons DHS’s duty to release children “without unnecessary delay.”® In
its stead, the Final Rule posits a preference for indefinite detention of accompanied
children, the vast majority of whom DHS places in “expedited” removal
proceedings.

Final Rule 8 C.F.R. § 236.3(j)(2) provides that the release of an accompanied

minor “in expedited removal proceedings (including if he or she is awaiting a

Security Act of 2002 (“HSA”) and the William Wilberforce Trafficking Victim
Protection Reauthorization Act of 2008 (“TVPRA”), “have rendered some of the

substantive terms of the” Settlement “outdated or unsuited to current conditions.”
84 Fed. Reg. 44,393.

Again, both this Court and the Ninth Circuit have rejected this rationale for
modifying the Settlement. See, e.g., Flores v. Sessions, 862 F.3d 863, 875 (9th Cir.
2017) (“At the time it enacted the HSA and the TVPRA, Congress was on notice
with respect to the government’s obligations under the nationwide Flores
Settlement and resulting consent decree, which had governed the treatment of
minors since 1997. Congress therefore had the opportunity to address, and to
explicitly modify if it wished to do so, any provisions of the Settlement ....”);
Flores v. Lynch, 2017 WL 6049373, at * 4 (C.D. Cal. Jan. 20, 2017) (Doc. # 318)
(“The Court will not presume Congress intended to silently abrogate the Flores
Agreement’s bond hearing provision in the absence of actual or express language
relating to bonds.”).

6 Settlement Y 14 provides that so long as “the detention of the minor is not required
either to secure his or her timely appearance before the [Defendants] or the
immigration court, or to ensure the minor’s safety or that of others, the
[Defendants] shall release a minor from [their] custody without unnecessary delay”
in order of preference to a parent and then to a range of other qualified adults.

SUPPLEMENTAL MEMORANDUM IN SUPPORT OF
MOTION TO ENFORCE SETTLEMENT
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credible fear determination)” “is governed by § 235.3(b)(2)(iii) or (b)(4)(ii) of this
chapter, as applicable.” 8 C.F.R. § 235.3(b)(2)(ii) addresses the “[d]etention and
parole of alien[s] in expedited removal” and provides that such aliens “shall be
detained pending determination and removal, except that parole of such alien[s], in
accordance with section 212(d)(5) of the Act, may be permitted only when the
Attorney General determines, in the exercise of discretion, that parole is required to
meet a medical emergency or is necessary for a legitimate law enforcement
objective.” Id. (emphasis added).

8 C.F.R. § 235.3(b)(4)(ii) posits a similarly categorical preference for
mandatory detention: “Pending the credible fear determination by an asylum officer
and any review of that determination by an immigration judge, the alien shall be
detained. Parole of such alien in accordance with section 212(d)(5) of the Act may
be permitted only when the Attorney General determines, in the exercise of
discretion, that parole is required to meet a medical emergency or is necessary fora
legitimate law enforcement objective.” Id. (emphasis added).

The Settlement, of course, nowhere denies children placed in expedited
removal a general right to prompt release or specific protections against confining
them needlessly or as a “deterrent.” As this Court held: “[T]he expedited removal
statute does not excuse Defendants from the commitment they made in the Flores
Agreement to make and record efforts to release minors in ICE custody, even if the
minor or her parent is in expedited removal (i.e., awaiting a credible fear
determination)” and “that class members are in mandatory detention because they
are awaiting removal does not defeat the Agreement’s presumption of release.”
Flores, 2017 WL 6060252, at *16 & n.16 (C.D. Cal. June 27, 2017) (Doc. #363)
(emphasis added), appeal dismissed, Flores v. Barr, __F.3d __, 2019 WL 3820265
(9th Cir. Aug. 15, 2019).

As for children whom DHS places in “non-expedited,” or “240” removal
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proceedings, the Final Rule would eliminate any possibility of their being released
to unrelated adults, regardless of the adult’s qualifications or how long a child
might be confined as a result. Compare Settlement { 14D and F (providing,
respectively, for release to unrelated adults pursuant to parental designation or
“when it appears that there is no other likely alternative to long term detention”),
and Final Rule 8 C.F.R. § 236.3()(5)(i) (“Nothing in this paragraph (j)(5)(i)
precludes the release of a minor who is not a UAC to an adult relative (brother,
sister, aunt, uncle, or grandparent) who is not in detention . . . . Release of a minor
who is not a UAC to an adult relative other than a parent or legal guardian is within
the unreviewable discretion of DHS.”). The Final Rule therefore reduces children’s
right to be released to their grandparents, siblings, aunts and uncles to the level of
unfettered discretion the Settlement permits only with respect to wholly unrelated
adults lacking a parental designation. Further, it eliminates the possibility of
releasing children to other family members or unrelated adults regardless of the
individual circumstances or needs of the child.

The Final Rule’s imposition of indefinite and prolonged detention will result
in serious harm to children’s mental and physical health. Julie M. Linton, Marsha
Griffin, Alan J. Shapiro, Detention of Immigrant Children, 139 (5) PEDIATRICS 1, 6
(2017). Mental health professionals and attorneys who have interviewed children
held for prolonged periods of time in federal immigration custody have witnessed

the profound trauma inflicted upon children by their extended detention.” Rather

7 See, e.g., Decl. of Dr. Yenys Castillo, 19 11, 18 (“Detained children indicated that
their physical and mental wellbeing increasingly deteriorated as they spent more
days in detention. . . [bleing indefinitely incarcerated in such a regimented
environment mimics conditions of abuse and can be further traumatizing and
damaging to children’s self-esteem and sense of autonomy.”); Decl. of Andrea
Meza, 9§ 7 (“In my experience, generally, families detained for more than two weeks

at Karnes invariably suffer profound effects from their detention. Within about
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than responding to this concern flagged by numerous commentators, the
government states that “aliens in expedited removal proceedings are not generally
detained in mandatory custody for long periods of time.” 84 Fed. Reg. 44,518. This
unsubstantiated assertion is directly refuted by lawyers from organizations that have
represented thousands of children and families at ICE Family Residential Centers in
Texas and Pennsylvania. Decl. of Bridget Cambria, § 45 (“Based on my experience,
it is disingenuous for the government to allege that family detention will be short
term — because during the only times they have utilized indefinite family detention,
detention periods lasted from six months to 700 days.”); Decl. of Andrea Meza, 4 7
(“. . . I have worked with hundreds of families subjected to months of detention.”).
It is worth noting that prolonged detention has persisted even under the
current paradigm in which the courts have constrained the agency from detaining
families indefinitely. Were the Final Rule to go into effect, there would be nothing
stopping Defendants from indefinitely detaining families. This most certainly does
not implement the Settlement. Defendants transparently seek to achieve through
rulemaking what they could not before this Court or the Ninth Circuit: that is,

detain accompanied children indefinitely.®

fifteen days, nearly every single family I have met with over three years has
expressed exasperation and hopelessness in the face of their detention.”).

8 Incredibly, Defendants even assert that finding children after release is so
expensive that they would save money by detaining them indefinitely. See 84 Fed.
Reg. 44,488. That callous notion not only violates the plain language of the
Settlement, it is wholly inconsistent with the TVPRA’s mandate that ORR place
children in the least restrictive setting consistent with their best interest, usually
with a family member. See Flores v. Sessions, 862 F.3d 880-81 (9th Cir. 2017)
(“Like the Settlement, the HSA and TVPRA emphasize placing children in the least
restrictive environment, and require that the government ensure that they receive
safe and appropriate care”). This Court has also previously rejected this rationale.
Flores v. Sessions, 2017 WL 6060252, at *18 (C.D. Cal. June 27, 2017) (Doc #
363) (“This purported lack of institutional resources to screen is no excuse for non-

performance. Defendants entered into the Flores Agreement and now they do not
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C. The Final Rule strips accompanied children of their right to prompt,
state-licensed, and non-secure placement in violation of Settlement

1916 and 19.

As did the proposed regulations, the Final Rule would eliminate the

Settlement’s requirement that a state child welfare agency must license DHS
detention facilities as suitable for the placement of minors. Settlement § 12A states
that “all minors [shall be placed in licensed facilities] pursuant to Paragraph 19 as
expeditiously as possible.” Id. Settlement 19 in turn states “[i]n any case in which
[Defendants] do[ ] not release a minor pursuant to Paragraph 14 . . . such minor
shall be placed temporarily in a licensed program until such time as release can be
effected in accordance with Paragraph 14 . . . or until the minor's immigration
proceedings are concluded . . ..” Id. Settlement § 6 defines a licensed program as
“any program, agency or organization that is licensed by an appropriate State
agency to provide residential, group, or foster care services for dependent children,
including a program operating group homes, foster homes, or facilities for special
needs minors.” Id. A licensed program “must” also meet those standards for
licensed programs set forth in Exhibit 1 attached to the. Settlement. Id. All facilities
operated by licensed programs “shall be non-secure as required under state law
L Id.

Under Final Rule 8 C.F.R. § 236.3(b)(9), if a state will not license a “family

residential center,” DHS will detain children in it regardless.” Defendants will

want to perform—but want this Court to bless the breach.”).

9 While the government constructs an image of Family Residential Centers as
harmless — even desirable — in the Final Rule commentary, see 84 Fed. Reg. 44,400
(describing the environment as a “dormitory setting” where families live in “suites”
and access “a variety of indoor and outdoor daily recreation activities”), the reality
profoundly contradicts this narrative. See Decl. of Bridget Cambria, 1 18-25, 31-
42 (describing Berks County Residential Center’s locked doors throughout the

facility, regimented control of children and families” movement within the facility,
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themselves decide whether their “family residential centers” are eligible or
ineligible for licenses depending on the policies and practices they adopt at these
facilities.

In lieu of state licensing—and the independent review required to obtain a
license and periodic monitoring to maintaining it—DHS would “employ an
[unidentified] entity outside of DHS that has relevant audit experience to ensure
compliance with [unidentified] family residential standards established by ICE.” 84
Fed. Reg. at 44526. This hardly is consistent with or implements the Settlement
which simply states class members shall be placed “in a licensed program until such
time as release can be effected in accordance with Paragraph 14 ... or until the
minor[s’] immigration proceedings are concluded ...”

Though Defendants assert that the Final Rule would “provide materially
identical standards as what the [Settlement] and state licensing would otherwise
require,” 84 Fed. Reg. 44,394, such “self-licensing” of self-selected policies is a far
cry from what the Parties agreed. In addition, even if Defendants provide
“materially identical standards” as the Settlement requires,'? little would prevent

them from amending their standards shortly after the Settlement terminated. Such

invasive bed checks every 15 minutes throughout the night, restriction of children
and families’ access to legal counsel, and adverse mental and physical health
effects); Decl. of Andrea Meza, 9 5, 10-15, 27-34 (describing Karnes County
Residential Center’s lack of adequate medical care, regimented control of children
and families’ movement within the facility, restriction of children and families’
access to legal counsel, and lack of adequate food leading to frequent illness,
amongst other things.)

10 Defendants’ standards are apparently undergoing review, but they are woefully
inadequate in their current form. See 84 Fed. Reg. 44,418 (“Existing family
residential standards were created with a view to care for vulnerable populations
such as minors. DHS is currently working on updating these standards to
implement further improvements at FRCs.”).
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standards are not included in the Final Rule and therefore will not have the force of
regulations.

The Settlement obviously could have allowed the former -INS to set its own
standards and outsource monitoring for detention facilities in states that refused to
license the type of facilities the INS wished to operate. But it does not. Instead, the
Settlement requires independent state child welfare agencies to determine and
monitor whether a facility’s policies and practices meet state licensing standards. If
facilities do not meet state licensing standards, “class members cannot be housed in
these facilities except as permitted by the Agreement.” Doc # 177, Flores v.
Johnson, 212 F. Supp. 3d 864, 877 (C.D. Cal. 2015); see generally Brief of 18
Cities and Counties as Amici Curiae in Support of Plaintiffs’ Motion to Enforce
Settlement (Doc. #522) (explaining importance of state licensure framework to
child welfare and safety). Plaintiffs previously explained that state licensing is a
bedrock protection of the Settlement and that, as this Court has held, Defendants
may not escape licensing simply because states have deemed some DHS detention
facilities inherently unsuitable for dependent children.

Having failed to persuade any court that they should be permitted to detain
children indefinitely in unlicensed facilities, Defendants now attempt an end-run
around the Settlement by issuing regulations entirely inconsistent with the
Settlement. As this Court has succinctly stated: “That is not how contracts work.”
Flores v. Sessions, 2017 WL 6060252, at *18 (C.D. Cal. June 27, 2017) (Doc. #
363).

Such an unlawful shift in policy would be devastating to children’s health,
safety, and well-being. As explained by former Acting Assistant Secretary of the
Administration for Children and Families, Mark Greenberg, state licensing helps

ensure that detention facilities comply with “important requirements to protect the

SUPPLEMENTAL MEMORANDUM IN SUPPORT OF
MOTION TO ENFORCE SETTLEMENT
CV 85-4544-DMG(AGRX)

12



Cas

O 00 3 O W b W N~

l\)l\)l\)l\)l\)l\)l\)l\)[\)v—l»—a»—iv—i»—‘»—ir—lr—tr—lr—n
OO\)O\(JI-PWI\)*—‘O\DOO\]O\MLUJN*-‘O

o 2:85-cv-04544-DMG-AGR Document 634 Filed 08/30/19 Page 20 of 46 Page ID

#:32877

safety of children in its care.” Decl. of Mark Greenberg, § 9.1

D. The Final Rule guts children’s right to neutral and detached review of
dangerousness and flight-risk.

This Court will no doubt recall that Settlement § 24A requires Defendants to
afford children a “bond redetermination” hearing at which a neutral and detached
decisionmaker—an immigration judge—reviews whether they are too dangerous to
release. See Order re: Plaintiffs’ Motion to Enforce, Jan. 20, 2017 (Doc. #318),
aff’d, Flores v. Sessions, 862 F.3d 863 (9th Cir. 2017). Affirming, the Ninth Circuit
held, “the bond hearing under Paragraph 24A is a fundamental protection
guaranteed to unaccompanied minors.” 862 F.3d at 867 (emphasis added).

The Final Rule would eliminate the right of accompanied children whom
DHS places in expedited removal—the vast majority—to bond hearings entirely.
Final Rule 8 C.F.R. § 263.3(m) (“Minors in DHS custody who are not in section

240 proceedings are ineligible to seek review by an immigration judge of their DHS

I Changed circumstances, not established in the Final Rule, may entitle a party to
avoid a consent decree (or any equity decree) when continued enforcement of the
decree would be a grievous wrong and would thus be inequitable. This requirement
is codified in Fed. R. Civ. P. 60(b)(5). Rule 60(b)(5) is also satisfied where a
change in the law brings the terms of the consent decree in conflict with statutory
objectives. That is also not the case here. The party seeking modification of a
consent decree under Fed. R. Civ. P. 60(b)(5) bears the burden of showing that a
significant change either in factual conditions or in law warrants revision of the
decree. See generally Rufo v. Inmates of Suffolk Cnty. Jail, 502 U.S. 367, 388
(1992). Changed factual circumstances may warrant modification of a consent
decree when they make compliance with the decree substantially more onerous, or
when enforcement of the decree without modification would be detrimental to the
public interest. For a change in law, Defendants must demonstrate that “the
statutory or decisional law has changed to make legal what the decree was designed
to prevent.” Rufo, 502 U.S at 388. Neither Defendants’ commentary accompanying
it nor the text of the Final Rule establish that a significant change in unexpected
factual conditions or federal statutes warrants revision of the decree by way of
implementation of the Final Rule.
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custody determinations.”)."2

As for unaccompanied children, Final Rule 45 C.F.R. § 410.810 would
undermine § 24A in multiple ways: It would require them to affirmatively request a
hearing; it would not require ORR to commence a hearing within any time
certain;!® and when a hearing is convened, an HHS employee of unspecified rank,
qualification and experience—not an immigration judge—would determine whether
ORR may continue to confine the child on account of dangerousness or flight-risk.

Had Plaintiffs settled for the pro forma “process” § 410.810 prescribes, the
Settlement would not expressly guarantee class members a “hearing before an
immigration judge in every case, unless the minor indicates on the Notice of
Custody Determination form that he or she refises such a hearing.” Settlement

4 24A (emphasis added). Here again, the Final Rule patently breaches Settlement
q09.

E. The Final Rule contrives to supplant children’s enforceable Settlement
rights with aspirational declarations immune from judicial review.

Plaintiffs have previously explained that, even where Defendants’ proposed

rule nominally sought to “implement” the Settlement, it consistently replaced the

12 Access to bond hearings for children in removal proceedings under section 240 of
the Immigration and Naturalization Act would be allowed only to the extent
permitted by a separate regulation, 8 C.F.R. § 1003.19. 84 Fed. Reg. 44,529 (to be
codified at 8 C.F.R. § 236.3(m)). Under this provision, children who are “arriving
aliens”—such as asylum seekers that are encountered at a port of entry—would be
denied independent review of the need to detain them.

13 Tn contrast, 9§ 24A hearings are governed by, inter alia, the Immigration Court
Practice Manual, which provides that upon being notified that an individual wishes
to be heard on the matter of his or her detention, “the Immigration Court schedules
the hearing for the earliest possible date.” See Office of the Chief Immigration
Judge, IMMIGRATION COURT PRACTICE MANUAL, § 9.3(d), available at
www.justice.gov/eoir/office-chief-immigration-judge-0 (last visited March 2, 2016)
(emphasis added).
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imperative “shall” as used in the Settlement with aspirational declarations
calculated to allow Defendants to violate the regulations with impunity. See
Plaintiffs’ Memorandum at 13-15.

The Final Rule continues the artifice, deleting all of the “shall” language
noted below (as well as in numerous other provisions noted in Exhibit A), replacing

it with discretionary terms:

e “The INS shall assess minors to determine if they have special needs and, if
so, shall place such minors, whenever possible, in licensed programs in
which the INS places children without special needs, but which provide
services and treatment for such special needs.” Settlement § 7. Compare with
Final Rule 45 C.F.R. § 410.208 (“ORR assesses each UAC to determine if he
or she has special needs, and if so, places the UAC, whenever possible, in a
licensed program in which ORR places unaccompanied alien children
without special needs, but which provides services and treatment for such
special needs.”).

e “...The INS shall place each detained minor in the least restrictive setting
appropriate to the minor’s age and special needs . . . .” Settlement ] 11.
Compare with Final Rule 45 C.F.R. § 410.201(a) (“ORR places each UAC
in the least restrictive setting that is in the best interest of the child and
appropriate to the UAC’s age and special needs . . . .”).

e “Whenever the INS takes a minor into custody, it shall expeditiously
process the minor and shall provide the minor with a notice of rights,
including the right to a bond redetermination hearing if applicable.”
Settlement 9 12A. Compare with Final Rule 8 C.F.R. § 236.3(g)(2)(i)
(“Following the apprehension of a minor or UAC, DHS will process'* the
minor or UAC as expeditiously as possible.”).

14 The Supreme Court has distinguished descriptive “will” statements from
mandatory “shall” statements. See Norton v. Southern Utah Wilderness Alliance,
542 U.S. 55, 69, (2004) (concluding that a statute's requirement that an agency
“shall” act in accordance with a land use plan was a mandatory statement, but that a
statement in the land use plan about what the agency “will” do was not “a binding
commitment”); see also Tin Cup, LLC v. United States Army Corps of Engineers,
904 F.3d 1068, 1074 (9th Cir. 2018) (finding that the 1993 Budget Act statement
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e “._in the event of an emergency or influx of minors into the United States, in
which case the INS shall place all minors pursuant to Paragraph 19 as
expeditiously as possible . . ..” Settlement § 12A(3). Compare with Final
Rule 45 C.F.R. § 410.209 (“In the event of an emergency or influx that
prevents the prompt placement of UAC in licensed programs, ORR makes
all reasonable efforts to place each UAC in a licensed program as
expeditiously as possible . . ..”).

e “Where the INS determines that the detention of the minor is not required
either to secure his or her timely appearance before the INS or the
immigration court, or to ensure the minor’s safety or that of others, the INS
shall release a minor from its custody without unnecessary delay, in the
following order of preference, to . . . .” Settlement § 14. Compare with Final
Rule 45 C.F.R. § 410.301(a) (“ORR releases a UAC to an approved sponsor
without unnecessary delay. . . .”); 8 C.F.R. § 212.5(b)(3)(ii) (“Minors may be
released to a parent, legal guardian, or adult relative . .. .”).

e “Upon taking a minor into custody, the INS, or the licensed program in
which the minor is placed, shall make and record the prompt and continuous
efforts on its part toward family reunification and the release of the minor
pursuant to Paragraph 14 above. Such efforts at family reunification shall
continue so long as the minor is in INS custody.” Settlement § 18. Compare
with Final Rule 45 C.E.R. § 410.201(f) (“ORR makes and records the prompt
and continuous efforts on its part toward family reunification. ORR
continues such efforts at family reunification for as long as the minor is in
ORR custody.”).

(Emphasis added throughout).
The Final Rule thus contrives to transform the Settlement’s clear mandates

into advisory suggestions.'

that the U.S. Army Corps of Engineers “will continue to use” a 1987 Manual “does
not bind the Corps to using the 1987 Manual. Had Congress intended to bind the
Corps, it would have used the word ‘shall’.””)

15 These conflicts with the Settlement, as well as numerous others, are presented in
detail in the attached chart comparing the Settlement’s terms with the language in
the Final Rule. See Exhibit A. The combined impact of the deletion of the
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IIL. THE COURT SHOULD ORDER DEFENDANTS TO CONTINUE TO ABIDE BY THE
SETTLEMENT.

At the time Plaintiffs filed their motion challenging Defendants’ proposed
regulations, Defendants had refused to agree that DHS and ORR would abide by
the 45-day waiting period the Parties fixed in their stipulation modifying the
Settlement’s sunset provision, Settlement § 40. As Plaintiffs explained, “It is
therefore entirely possible—even probable—that Defendants will implement a final
rule materially the same as the Proposed Rule on or shortly after November 6.”
Plaintiffs’ Memorandum at 3 n.3. Compelled to respond to Plaintiffs’ motion,
Defendants at last pledged to observe the 45-day waiting period, and they have now
indicated that the Final Rule will not go into effect until 60 days after its
publication date of August 23, 2019.!¢ See 84 Fed. Reg. 44,398.

The Final Rule grossly violates the Settlement in ways this Court and the
Ninth Circuit have repeatedly disapproved, and it would be entirely appropriate to
hold Defendants in contempt. At this time, however, Plaintiffs believe a contempt
citation unnecessary.

Rather, as stated in the Amended Proposed Order filed concurrently
herewith, Plaintiffs respectfully request that the Court order Defendants to adhere to

Settlement’s mandatory terms, the elimination of Settlement ] 24B’s guarantee that
children have judicial recourse for violations, and the termination of Plaintiffs’
counsel’s monitoring authority would be a devastating blow to detained children.
ORR and DHS would be free to violate even the Final Rule’s pallid protections
with impunity.

16 Plaintiffs note that, notwithstanding this 60-day window, absent a ruling that the
Final Rule fails to implement the Settlement’s terms, Defendants could take the
position that the Settlement sunsets before the Final Rule even goes into effect —
leaving class members without any protections for 15 days. Plaintiffs respectfully
request that the Court consider this concern in issuing a ruling.
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the Settlement notwithstanding the Final Rule.'” See, e.g., Hook v. State of Ariz.,
Dept. of Corrections, 972 F.2d 1012, 1017 (9th Cir. 1992) (proposed regulations
could not be implemented because they were inconsistent with the parties’
stipulated agreement); Citizens for a Better Environment v. Gorsuch, 718 F.2d
1117, 1124-29 (D.C. Cir. 1983) (upholding consent decree that barred agency from
using less stringent rulemaking to evade contractual obligations); F errell v. Pierce,
560 F. Supp. 1344, 1364-70 (N.D. I11. 1983), aff"d, 743 F.2d 454 (7th Cir. 1984)
(enjoining agency regulations inconsistent with court-approved consent decree
regarding HUD mortgages). Such an order should suffice to preserve the

Settlement’s protections for class members.

17 Defendants appear to acknowledge the inevitability that this Court will repudiate
the Final Rule, stating: “To the extent any portion of this final rule is declared
invalid by a court, the Departments intend for all other parts of the final rule that are
capable of operating in the absence of a specific portion that has been invalidated to
remain in effect.” See 84 Fed. Reg. 44,408. Plaintiffs urge the Court to adopt their
proposed order in lieu of Defendants’ unwieldy severability approach.
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IV. CONCLUSION

The foregoing has established that the Final Rule cures none of the major
conflicts with the Settlement that marked Defendants’ proposed rule. Like the
proposed regulations, the Final Rule conspicuously fails to implement the

Settlement and is grossly inconsistent with it. Its publication is a clear breach of

For the foregoing reasons, this Court should grant Plaintiffs’ motion and

issue an order substantially in the form proposed herewith.
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