
From: Smith, Ryan A.
To: Tom Birmingham
Cc: Daniel O"Hanlon; Bernhardt, David L.; Johnny Amaral
Subject: DOI"s proposed clarifying edits to the drainage settlement.
Date: Wednesday, March 08, 2017 1:24:04 PM
Attachments: Clarifying Edits REDLINE[14318].docx

Tom,
 
I have attached DOI’s and DOJ’s proposed changes to the drainage legislation, which they describe
as “clarifying edits”.   With the exception of the proposed changes in Sec. 6, Dan and I believe the
changes are not objectionable.  My comments/questions and DOI’s/DOJ/s red-lined document are
attached to this e-mail.  
 
Please review and let me know your thoughts on the proposed changes.   Once I have your
comments, I will forward to them Kristina and we can move forward with introduction.
 
Of course, please let me know if you have any questions.  Note, I am on a plane for the next five
hours, but am available by e-mail.
 
Ryan Smith
Shareholder
Brownstein Hyatt Farber Schreck
1155 F. Street N.W., Suite 1200
Washington, DC 20004
Direct (202)747-0507
 

STATEMENT OF CONFIDENTIALITY & DISCLAIMER: The information contained in
this email message is attorney privileged and confidential, intended only for the use
of the individual or entity named above. If the reader of this message is not the
intended recipient, you are hereby notified that any dissemination, distribution or
copy of this email is strictly prohibited. If you have received this email in error,
please notify us immediately by calling (303)-223-1300 and delete the message.
Thank you.
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Clarifying Edits to HR 4366 Mark-up

March 7, 2017 – Draft



SEC. 3. Approval of AGREEMENT.

Notwithstanding any other provision of law, unless otherwise specified herein, the Westlands Agreement is approved and the Secretary is hereby directed to implement the terms and conditions of the Westlands Agreement.







SEC. 6. WATER DELIVERY CONTRACTS.

(a) CONTRACT CONVERSION.— The Secretary shall is directed to convert Westlands’ existing long-term or interim renewal water service contracts entered into under section 9(e) of the Act of August 4, 1939 (53 Stat. 1196), to a repayment contract under sections 9(d) and 9(c)(1) of the Act of August 4, 1939 (53 Stat. 1195, 1194), consistent with the Westlands Agreement.  Such contract shall continue so long as Westlands pays applicable charges consistent with applicable law.  	Comment by Ryan Smith: This is not acceptable as proposed. BOR contracting office indicated that the proposed language would clarify that the contract is perpetual.  Dan and I are, however, concerned that it would be easy for the Administration to terminate the repayment contract if there is a dispute about Westlands performance under the Westlands Agreement.   Therefore, for now, I am proposing to strike “performs all obligations pursuant to the Westlands Agreement and”.  Alternatively, we can reject for this now and have further discussion with BOR on the issue.  If any changes are necessary, we can make those at the mark-up.



. . . 



(c) WATER SERVICE CONTRACT FOR LEMOORE NAVAL AIR STATION—



(1) The Secretary shall is directed to enter into a contract under section 9(d)(e)  and/or 9(c)(1) of the Act of August 4, 1939 (53 Stat. 1195, 11945, 1196), with the Secretary of the Navy for the delivery of Project Water to the Lemoore Naval Air Station to meet the irrigation needs, as determined by subsection (c)(2), of Lemoore Naval Air Station, and all remaining repayment obligations owing to the United States on the date of the enactment of this Act are discharged and the Secretary shall certify that the lands within the Lemoore Naval Air Station are free from the ownership and full cost pricing limitations of Federal reclamation law.  associated with air operations. Such contract shall continue so long as the Secretary of the Navy pays all applicable charges consistent with applicable law.  	Comment by Ryan Smith: 	Comment by Ryan Smith: Note, this language is consistent with my proposed changes above. 

(2) The contract amount of Project Water made available to the Lemoore Naval Air Station under the 9(d) contract entered into pursuant to paragraph (1) shall be determined by the Secretary through technical analysis in cooperation with the Lemoore Naval Air Station. 	Comment by Randel, Shelly: Just caught this.  It should be made on what I sent last night.



(3) CONDITION OF SHORTAGE.—In any year in which there may occur a Condition of Shortage in the amount of water available for delivery, the Contracting Officer shall allocate the available Project Water to Lemoore Naval Air Station in the same percentage as allocated to according to the allocation steps for  municipal and industrial water service contractors in the San Luis Unit of the Project.  under the Central Valley Project Municipal and Industrial Water Shortage Policy (Policy) in its form on the effective date of the contract referenced in paragraph (1) for determining the amount of Project Water available for delivery to Lemoore Naval Air Station.  For purposes of determining “historical use” under the Policy, the Secretary shall consider past water use for irrigation needs by the Lemoore Naval Air Station under the contract authorized by this section, or such use previous to the contract.


