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[bookmark: _GoBack]MEMO

From:		The Office of Senator Dianne Feinstein

Date:		December 14, 2016

RE:		S. 2533 and its implications for the BiOps and ESA

______________________________________________________________________________

	It is our view, a view supported by the Obama Administration, that S. 2533 is consistent with the ESA and the two biological opinions.

Executive Summary

· The Administration has testified that the bill is consistent with the ESA and the biological opinions.

· The Administration reached this conclusion after the Departments of the Interior and Commerce worked with our office for over two years to carefully craft the bill’s language on key issues.

· The biological opinions not only contemplate but in fact require the agencies to use adaptive management to consider adjustments to their implementation in light of real-time data, evolving science, and changing circumstances.

· By working closely with the Administration, we have provided three layers of protection so that adaptive management under the bill is consistent with the ESA and the biological opinions: 1) regulatory sideboards for agency experts to review any specific proposed action; 2) a careful limitation on the circumstances for which adaptive actions can even be proposed, specifically to situations where additional harm to listed fish species is unlikely; and 3) a clear savings clause that makes clear the primacy of the ESA and opinions.

· To ensure that any flexibility allowed under the bill is consistent with the ESA and the biological opinions, the Administration actually drafted the regulatory sideboards (language provided as a technical drafting service), referred to in the bill as the “environmental protection mandate”.

· The environmental protection mandate flatly prohibits any action inconsistent with the ESA and the biological opinions.

· Put differently, the agencies retain their discretion—vested in them by virtue of the ESA—to verify and approve or deny any proposal that would cause harm to listed fish species inconsistent with the ESA or the analysis in the biological opinions.

· Moreover, the agencies can only consider adaptive management under the bill in scenarios where any benefits to water supply are likely to come with no harm, or minimal harm if any, and even in some cases benefit the listed fish species.

· For instance, the possibility of allowing more water transfers under the 1:1 inflow-to-export ratio could bring additional water into the Delta during the spring salmon migration when it could benefit fish as well as water supply.

· Due to the multiple layers of protection, the Bureau of Reclamation concluded that this bill would not have any detrimental impact on salmon.

Administration’s position

After reviewing S. 2533, the Obama Administration concluded “that the directives in this legislation are to be implemented in a manner consistent with the ESA and the current biological opinions for the State and federal projects.”[footnoteRef:1]  [1:  	Statement of Estevan Lopez, Commissioner, Bureau of Reclamation before the Subcommittee on Water and Power of the Senate Committee on Energy and Natural Resources (May 17, 2016) (page 2). The Administration further testified that it “believe[s] that we are able to implement these directives in a manner that is consistent with the ESA and the biological opinions.” Id.] 


The Administration’s position makes sense, given its extensive participation over the course of two years to ensure that the bill language would function within the ESA and the current biological opinions. In fact, the Administration drafted many of the provisions your memo criticizes. For instance, recognizing the importance of adaptive management, Interior and Commerce drafted the regulatory sideboards for adaptive management to ensure that the bill is implemented consistent with the ESA and the biological opinions.

The biological opinions’ emphasis on adaptive management

The biological opinions were drafted to provide 30 years of regulatory compliance with the ESA. In upholding the opinions, the Ninth Circuit noted that the Fish and Wildlife Service’s (FWS) “task of monitoring OMR [Old and Middle River] flow and smelt population is a daunting one,” given the complexity and uncertainties in the science.[footnoteRef:2] The court further observed “that the FWS could have done more in determining OMR flow limits is uncontroverted,” since “[t]he OMR flow limit has a great practical significance, not merely to the Delta smelt but to Californians, as it represents the ultimate limit on the amount of water available to sustain California's millions of urban and agricultural users.”[footnoteRef:3] [2:  	San Luis & Delta-Mendota Water Auth. v. Jewell, 747 F.3d 581, 615 (9th Cir. 2014)]  [3:  	Id. at 607-08.] 


Not surprisingly for such significant long-term documents drafted in the context of highly uncertain science, the biological opinions emphasize “adaptive management” provisions that give the agencies the flexibility to use updated science and monitoring within the limits of the ESA.  

In fact, the salmon biological opinion requires that at the end of every year, “Reclamation and NMFS [NOAA Fisheries] shall host a workshop to review the prior years’ operations and to determine whether any measures prescribed in this RPA [Reasonable and Prudent Alternatives] shall be altered in light of information learned from prior years’ operations or research.”[footnoteRef:4] Similarly, the smelt biological opinion emphasizes that “the use of an adaptive process with regulatory sideboards is essential,” and explains that “such a strategy would provide necessary protections [to the listed species] while utilizing the minimum possible regulatory constraints on the project.”[footnoteRef:5] [4:  	See Salmonid Biological Opinion at 583.]  [5:  	See Smelt Biological Opinion at 328.] 


Administration-drafted language on adaptive management

The environmental protection mandate included in S. 2533 prohibits the Secretary from taking any action “that would cause additional adverse effects on the listed fish species beyond the range of effects anticipated to occur to the listed fish species for the duration of the applicable biological opinion, using the best scientific and commercial data available.” These Administration-drafted regulatory sideboards are key to the bill’s utilization of adaptive management and ensure consistency between the actions authorized and the ESA and biological opinions. 

Setting aside the Administration’s input on the standard in the environmental protection mandate (including from NOAA Fisheries and FWS), a reading of the standard itself makes clear its consistency with the ESA. Again, the standard prohibits the Secretary from taking any action that would cause effects outside those authorized by the biological opinion. Put differently, the agency can only take those actions that would cause effects within the range of those evaluated and authorized by the agency for the duration of the opinion (here, an analysis that projected species impacts over 30 years). This standard thus reflects the agencies’ own understanding of the adaptive management flexibility allowed by the biological opinions that they themselves wrote.

The environmental protection mandate is nestled within the limitation of the effects anticipated to occur in the biological opinions. Therefore, the mandate does direct a consideration of all of the effects contemplated under the biological opinions, including: a) the direct and indirect effects of the project operations, b) the environmental baseline, and c) cumulative effects as defined by the implementing regulations for the ESA. 

The mandate also explicitly directs the Secretary to consider the “effects” of any actions undertaken as a result of the act, a term of art defined by regulations as those actions that are “interrelated or interdependent” with the proposed action that will be added to the environmental baseline.[footnoteRef:6] And the environmental baseline itself “includes the past and present impacts of all Federal, State, or private actions and other human activities,”[footnoteRef:7] thereby preventing the very segregation of impacts as the memo contends would occur. [6:  	40 CFR 402.02]  [7:  	Id.] 


National Wildlife Federation v. National Marine Fisheries Service[footnoteRef:8] only highlights the extent to which the standard here embraces the Ninth Circuit’s direction that agencies develop a “holistic” approach to its compliance with the ESA. Indeed, the approaches stand in stark contrast. The agencies in National Wildlife Federation chose to adopt a hypothetical “reference operation” framework for analysis in which the agency by its own admission wanted to entirely excluded a whole class of “nondiscretionary” operations from the requisite jeopardy analysis.[footnoteRef:9]  [8:  	524 F.3d at 928-29.]  [9:  	Id. ] 


That the standard here takes into account the diminished state of the species is also highlighted by National Wildlife Federation, in which the agency “impermissibly failed to incorporate degraded baseline conditions into its jeopardy analysis,”[footnoteRef:10] conducting as a result “the bulk of its analysis in a vacuum.”[footnoteRef:11] In contrast, S. 2533 directs the agencies to consider baseline conditions—in addition to direct, indirect, and cumulative effects—by ensuring the effects are limited to those that are contemplated by the biological opinions. [10:  	Id.]  [11:  	Id. at 930.] 


Of note, during our collaboration with NMFS and FWS, those agencies believed they could comply with the ESA by assessing whether the proposed adaptive management would create additional adverse effects beyond those anticipated in the “full” jeopardy analysis already performed and contained in the biological opinions. If the adaptive action—fully considered in the context of the robust analysis already completed—would cause such adverse effects, the agencies may not proceed.  The framework of this analysis is therefore fully consistent with the ESA, because it limits the effects on the species to the jeopardy analysis in the biological opinions, which has already been upheld by the Ninth Circuit.[footnoteRef:12] [12:  	Of course, if the agencies arbitrarily and capriciously misapply the jeopardy analysis of the biological opinions in a specific instance, that can be challenged. But the issue here is whether the framework for the environmental protection mandate is consistent with the ESA as a general matter – and it requires consideration of all the relevant factors for jeopardy as the Ninth Circuit has affirmed exist in the smelt and salmonid biological opinions.] 


Administration concurrence on specific instances of adaptive management in the bill

Not only did Interior and Commerce draft the regulatory sideboards for adaptive management, they also worked closely with us to limit the circumstances under the bill where adaptive management could even be proposed. As a result, adaptive management may be considered only in situations where a case-specific analysis is likely to show water supply benefits without harm to listed fish. As Commissioner of Reclamation Estevan Lopez stated in his July 26, 2016 letter to Senator Feinstein, “[y]ou asked whether the Bureau of Reclamation could identify any ‘detrimental impact on salmon or other threatened or endangered fish species’ if S. 2533 is enacted. We have not found any indication of detrimental impacts to salmon in our reviews of the bill.”

Water transfers

There are several reasons that there is no conflict between water transfer language in S. 2533 and the salmon biological opinion.

Water transfers have long been recognized as an environmentally benign way to increase water supplies, because rather than dedicating more water to agricultural or urban use, they allocate water more efficiently to users who have a greater demand for it. Water transfers can help persuade farmers who grow low-value annual crops to fallow their lands during drought, and also can provide funding for senior water rights holders to install conservation technologies and transfer the saved water to junior users who greatly need it. In recognition of these benefits, the Central Valley Project Improvement Act, the Miller-Bradley legislation to improve the environmental impact of the Central Valley Project, promoted the use of water transfers.

S. 2533 likewise promotes the use of water transfers by directing agencies to apply a 1:1 inflow-to-export (i/e) ratio for the increment of water moved through water transfers during the drought, if they can do so consistent with the environmental protection mandate.

First, there is no inconsistency with the salmon biological opinion if the agencies follow the proper process for the adaptive management reviews, which they are required to undertake each year under the terms of the biological opinion. The agencies can only vary the parameters of the inflow-to-export ratio after they first determine through these adaptive management reviews that doing so would not violate the environmental protection mandate.

Applying a 1:1 i/e ratio to water transfers would not require varying the terms of the salmon biological opinion at all, since the opinion is silent on the matter. Nowhere does the biological opinion say that the inflow to export ratio is intended to apply to the increment of water provided through water transfers. It simply does not address this point.

It also makes sense for flexibility within the i/e ratio for water transfers. During a drought, there is widespread agreement that it is paramount to increase the frequently low flow of the San Joaquin River during the April and May peak of the salmon migration when the i/e ratio is in effect.

Thus during a drought, there is good reason to allow transfers to proceed under a 1:1 i/e ratio to promote voluntary water sales that actually increase needed inflow into the Delta. Otherwise the water transfers would simply not occur if a higher i/e ratio were required and the purchasers of the transfer water would not get to use most of the water purchased because they had to leave it behind in the Delta. As a result, the application of a higher i/e ratio to water transfers could well have the perverse effect of eliminating the desired quantity of inflows that the i/e ratio is generally attempting to preserve from being pumped out of the Delta.  In contrast, the 1:1 i/e ratio could encourage water transfers and thereby increase the critical inflows into the Delta that benefit salmon.

S. 2533’s water transfer provision would avoid harm to listed salmon species for several other reasons. We included language at NRDC’s request requiring that water transfers must result in additional river flows, greater than what would occur in the absence of the transfer.  This means that the additional water will benefit both the communities that most need the water and the environment.[footnoteRef:13] Moreover, the transfers can only proceed if their environmental effects are consistent with all applicable environmental laws.[footnoteRef:14] [13:  	Section 302(b)(6)(C).]  [14:  	Section 302(b)(6)(A)] 


Thus, in the case of water transfers:

· It is not clear whether any change in the parameters of the i/e ratio is required;

· If any change is necessary, the adaptive management process required by the salmon biological opinion must be followed before any change can be made;

· There is good reason to believe such a change could have a net environmental benefit by inducing more inflow into the Delta during the key spring salmon migration; and

· Under the environmental protection mandate, the agencies only will make the change if they decide that it is consistent with the ESA’s regulatory sideboards and no harm beyond that permitted by the biological opinion would result.



Operation of the Delta Cross-Channel Gates

Given the salmon biological opinion’s requirement that the agencies implement it adaptively, it is hard to understand an objection to S. 2533’s highly flexible adaptive management language on the Delta Cross-Channel Gates. Depending on a complex range of highly variable factors including salinity, water quality, the numbers of salmon smolts in the Delta, the frequently lesser numbers of migrating salmon during daylight hours, and the absolute and relative outflows on the Sacramento and the San Joaquin Rivers, the opening or closure of the Gates may or may not have adverse effects on water supply and quality, salinity, and salmon populations.

The pertinent language in S. 2533 was drafted as a technical drafting service by NOAA Fisheries to promote real-time management to address these numerous rapidly changing considerations. This provision creates a pilot program to test and evaluate different approaches to operating the Gates with no required outcome. The primary goal mentioned is to protect “out-migrating salmonids.” NOAA Fisheries drafted this provision as a technical drafting service to require extensive monitoring and data collection to ensure that the pilot study only would proceed in a way that protects salmon among other purposes.

The only way this flexible adaptive management language could be considered to violate the biological opinion would be if the opinion prescribed absolutely rigid and inflexible direction for all of its intended 30-year lifetime. To the contrary, the biological opinion not only permits but requires adaptive management.

Limits on Old and Middle River flows

To be clear, S. 2533 does not authorize the agencies to briefly pump above -5000 cfs in Old and Middle Rivers during storm-related events. Pumping above -5000 is already authorized by the biological opinions, and it occurs with regularity,[footnoteRef:15] because the biological opinions allow temporary pumping above -5000 cfs, so long as that level is not exceeded over a 14-day average. [15:  	See, e.g. http://www.usbr.gov/mp/cvo/ (OMR flows tab)] 


As a result, the real question is not whether the agencies can increase pumping during winter storms, but whether they subsequently have to provide the “payback” necessary to avoid exceeding -5000 cfs over a 14-day average by subsequently reducing pumping well below -5000 cfs. For example, under current practice, if pumping increased to -6000 cfs for 7 days, it then has to decrease to an average of -4000 cfs for the next 7 days, and all the temporary gain in water supply would be lost.

During the 2014 and 2015 water years, the agencies did frequently increase pumping above -5000 cfs during winter storms, but they then had to reduce pumping well below -5000 cfs—even when there was no known biological risk to the species. This caused huge frustration to public water agencies that were trying to increase their meager water supplies in a drought by taking advantage of the temporary boon provided by winter storms.

The critical adaptive management language in S. 2533 is found in section 303(c):

When exercising their authorities pursuant to drought contingency plans to capture peak flows pursuant to subsection (c), the Secretaries of the Interior and Commerce shall not count any day during that period toward the 5-day[footnoteRef:16] or 14-day running averages of tidally filtered daily OMR flow requirements under the smelt biological opinion or the salmonid biological opinion unless doing so is required to avoid additional adverse effects on listed fish species beyond the range of effects anticipated to occur to the listed fish species for the duration of the biological opinions, using the best scientific and commercial data available. [16:  	Besides the limit on pumping over 5000 cfs over a 14-day running average, the biological opinions limit pumping to -6250 cfs over a 5-day running average.] 




This language relieves the agencies from arbitrarily requiring “payback” by reducing pumping below -5000 cfs unless there is an environmental reason to do so. In other words, if ESA-listed fish are near enough to the pumps, if there is a turbidity bridge drawing them to the pumps, or if there are other reasons that pumping should be limited to protect the fish, then the agencies will do so. But the agencies should not limit pumping for no reason other than that they had pumped at a high level some time before to take advantage of higher outflows.  

On this issue—as with all others—we worked closely with the Administration to ensure that the adaptive management proposed by S. 2533 has a sound conceptual framework of potential water supply gains with little or no harm to the fish. Even then, Interior and Commerce retain the discretion, as ultimate scientific arbiters, to decide whether the facts of the particular instance bear out the logic of the conceptual framework.  

We also worked closely with the Administration on the winter storms provision’s language and environmental protections. Significantly, this section does not require the agencies to increase pumping. Instead, it simply says that they “shall evaluate and may authorize” increased pumping.”[footnoteRef:17] Furthermore, this section puts strong environmental limits on the agencies’ decisions to increase pumping.  These include compliance with the adaptive management provisions of the biological opinions and the environmental protection mandate[footnoteRef:18]; applicable state laws[footnoteRef:19]; protections for smelt during the first flush of sediment[footnoteRef:20]; and protections for salmon during spring migrations.[footnoteRef:21] [17:  	Section 303(c).]  [18:  	Section 303(a).]  [19:  	Section 303(e)(1).]  [20:  	Section 303(e)(2).]  [21:  	Section 303(e)(3).] 


Written justification for restrictions on flows less negative than -5000 cfs

	Nor does S. 2533 violate the smelt biological opinion by requiring the agencies to provide a written justification whenever they require flows less negative than -5000 cfs. Put simply, the policy here is one of good governance and transparency. 

We are frankly stumped by how this could violate the biological opinions or the ESA.  The smelt biological opinion already requires the agencies to analyze carefully the proper pumping level within a range of -1250 cfs to -5000 cfs. Nothing in S. 2533 alters these basic operating parameters. In fact, the agencies are already analyzing the right pumping level carefully, so requiring them to provide a written justification hardly seems to violate the ESA, especially given that agency analysis and disclosure of the rationale for their actions is a hallmark of environmental law and good government. 

This is not an overly onerous request, either. The bill makes clear that the agencies need only provide an explanation of such detail that is commensurate with the timeframe available.[footnoteRef:22] [22:  	See Sec. 305: “In articulating the determinations and demonstrations required under this title and title I, the Secretaries of the Interior and Commerce shall . . . [use] such quantity of written supporting detail as is reasonable within the timeframe permitted for timely decisionmaking in response to changing conditions in the Delta.”] 


In fact, this provision of S. 2533 complements section 2(c)(2) of the ESA, which requires that “Federal agencies shall cooperate with State and local agencies to resolve water resources issues in concert with conservation of endangered species.” Disclosing the rationale for reducing water supply to protect endangered species advances the agencies’ duty to cooperate with State and local agencies to resolve water resources issues in concert with endangered species conservation.

Savings language

The argument that a savings clause—of the kind that is routinely included bills passed by Congress—may be rendered ineffective by more specific provisions of an act misses the mark. As a general matter, the Supreme Court has made clear that it will take its guidance from a “common-sense view” of the language of the savings clause itself.[footnoteRef:23] And the language here is unmistakable and clear: Nothing in the Act “overrides, modifies, or amends the applicability of the Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.) or the application of the smelt and salmonid biological opinions to the operation of the Central Valley Project or the State Water Project.”  [23:  	Verizon Communications., Inc. v. Law Offices of Curtis V. Trinko, LLP, 540 U.S. 398, 405-407 (2004)] 


In fact, the Supreme Court concluded that language in a savings clause worded almost identically to the clause in S. 2533 did, in fact, govern in the event of conflicts between the act and already-existing legal standards.[footnoteRef:24] The statute there made clear that nothing in the act could be construed to “modify, impair, or supersede” the applicability of antitrust laws and any other federal, state, or local law. That reading led the Court to the logical conclusion that nothing in the act (much like S. 2533 here) could be read to alter already-existing standards (the analogue here would be the biological opinions and the ESA). [24:  	Id.] 
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