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Preliminary Statement 

 Defendants Howard A. Zucker, as Commissioner of the New York State Department 

of Health (“DOH”) and Barbara D. Underwood, as Attorney General of the State of New 

York (collectively, the “Defendants”), respectfully submit this reply memorandum of law in 

further support of their motion to dismiss the Amended Complaint (“A.C.”) for lack of 

subject matter jurisdiction and failure to state a claim upon which relief may be granted. 

 The Opioid Stewardship Act (“the Act”), challenged by Healthcare Distribution 

Alliance, imposes a surcharge of up to $100 million per year on the sale and distribution 

of opioids in New York State in order to fund programs designed to combat the 

epidemical abuse of these drugs. The gravamen of plaintiff’s case is that the Act’s  

purpose is to punish plaintiff’s members for their supposed responsibility for the national 

opioid epidemic. Plaintiff’s position falls apart immediately, however, because on its face 

the Act is clearly a taxing measure whose intent is to raise revenue to fund critically 

important public health programs. Moreover, the rationality of imposing the surcharge on 

pharmaceutical manufacturers and distributors, rather allowing it to be passed down to 

the patients, is abundantly self-evident - - the annual revenues of the wholesale 

pharmaceutical distributors plaintiff represents exceed $379 billion annually (more than twice 

New York’s own budget of approximately $168 billion1).    

  As the Act has all the indicia of a tax, it should be treated as such2 and this case 

must be dismissed under the Tax Injunction Act, “TIA”, 28 U.S.C. § 1341, as well as  

                                                 
1 See “New York Passes $168 billion budget,” Albany Times Union, April 1, 2018, 

https://www.timesunion.com/state/article/Following-impasse-New-York-passes-168-

billion-12794136.php. 

 
2 Plaintiff’s contention in its “Combined Opposition to Defendants’ Motion to Dismiss 

and Reply in Support of Plaintiff’s Motion for Summary Judgment dated November 7, 
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 2 

broader principles of comity.  Moreover, Pullman abstention would apply in any event 

because the Act is capable of interpretation consistent with the Constitution (such as by 

allowing the surcharge to be passed down to all non-opioid customers, whether located in 

or outside of New York State, which would largely avoid the economic harm of which 

plaintiff complains).  Upon discarding plaintiff’s counterintuitive notion that the purpose 

of the Act is punishment rather than funding opioid abuse programs, the rest of plaintiff’s 

challenges fall away. Accordingly, Defendants’ motion to dismiss should be granted.3  

ARGUMENT 

I.  THE TAX INJUNCTION ACT BARS THIS CASE 

 

 A. The Tax Injunction Act 

 As argued in moving papers (Memorandum in Support of Motion to Dismiss, Docket 

# 44, “Mem.”) the TIA provides that: “The district courts shall not enjoin, suspend or restrain 

the assessment, levy or collection of any tax under State law where a plain, speedy and 

efficient remedy may be had in the courts of such State.” See cases cited in Mem. at 4-9.  

“Two conditions need be present before the TIA will strip a federal court of jurisdiction: 

(a) the payment at issue must constitute a ‘tax’ and (b) the state must provide an available 

                                                                                                                                                 

2018, Docket #49 , “Opp.” at 5, FN 6, to the effect that the prescription drug monitoring 

registry which receives funding pursuant to the Act is somehow intended to regulate 

plaintiff’s members (and thereby the surcharge provided by the Act is a user fee rather 

than a tax) is incorrect. The prescription drug registry, provided for by Public Health Law 

§3343-a regulates physicians and pharmacists with respect to their prescription and 

dispensing of controlled substances, and does not regulate the pharmaceutical 

manufacturing or distribution industries.  

 
3 If this case is thus dismissed, plaintiff’s motion for summary judgment would become 

academic. Plaintiff’s position, Opp. at 15-17, that Defendants are foreclosed from arguing 

that discovery may be required to respond to its summary judgment is erroneous: the case 

law cited by Plaintiff did not involve a plaintiff’s motion for summary judgment prior to 

answer or a rule 16 conference, as is the case here, and in any event, Defendants’ factual 

declaration more than “hinted” that discovery would be required to fully address the 

issues raised by plaintiff in its summary judgment motion.  
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remedy to plaintiff that is ‘plain, speedy and efficient.’” United Food and Commercial 

Workers Unions and Food Employees Benefit Fund v. DeBuono, 101 F. Supp. 2d 74, 77 

(N.D.N.Y. 2000) (citing Travelers Ins. Co. v. Cuomo, 14 F.3d 708, 713 (2d Cir. 1993), 

rev’d on other grounds, 514 U.S. 645 (1995).  

Here, plaintiff does not contest that New York courts can provide a plain, speedy 

and efficient remedy for its members. Accordingly, if the surcharge provided by the Act 

is a tax, then the TIA will apply and this case must be dismissed.  

B. The Opioid Surcharge is a “Tax” for Purposes of the TIA 

It is not disputed that as a matter of nomenclature the Act’s surcharge is not called 

a tax, it is not administered by the Department of Taxation and Finance, and the revenue 

collected will be deposited in a special fund (the Opioid Stewardship Fund), one of a 

number of funds maintained pursuant to the State Finance Law.  However, plaintiff’s 

claim (Opp. at 2-9) that these factors are dispositive under the TIA is simply incorrect. 

 “[T]here is no bright line between assessments that are taxes and those that are 

not.” Travelers, 14 F.3d at 713.  However, “courts ‘have tended . . . to emphasize the 

revenue's ultimate use, asking whether it provides a general benefit to the public, of a sort 

often financed by a general tax, or whether it provides more narrow benefits to regulated 

companies or defrays the agency's costs of regulation.’” Gasparo v. City of New York, 16 

F. Supp. 2d 198, 218 (E.D.N.Y. 1998) (citation omitted). “[T]he heart of the inquiry 

centers on function, requiring an analysis of the purpose and ultimate use of the 

assessment.” Id. (quoting Collins Holding Corp. v. Jasper Country, S.C., 123 F.3d 797, 

800 (4th Cir. 1997)) (emphasis added).4  

                                                 
4 See American Landfill, Inc. v. Stark/Tuscarawas/Wayne Joint Solid Waste Management 

District, 166 F.3d 835, 837 (6th Cir. 1999) (Ohio law solid waste disposal assessments 
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Thus, “exactions”, “surcharges” and “penalties” have been found to be taxes, 

where the ultimate purpose was to raise public revenue for the benefit of the public. See, 

e.g., cases cited in Mem. at 6-9.  

Here, the Act’s clear purpose is to use the surcharge for the benefit of the general 

public in New York State:  “. . . to provide opioid treatment, recovery and prevention and 

education services; and to provide support for the prescription monitoring program 

registry.” See State Finance Law § 97-aaaaa(4).  The fact that DOH administers the 

funding does not change its essential revenue-raising nature. Gasparo, 16 F. Supp. 2d at 

220-21 (licensing charge imposed upon newsstand vendors by the Department of 

                                                                                                                                                 

were “taxes” for TIA purposes where assessments were placed in fund separated from 

general fund but were still used for a public purpose benefiting the entire community). 

That case, in turn, cites factors first cited in San Juan Cellular Tel. Co. v. Public Service 

Comm’n, 967 F.2d 683, 685 (1st Cir. 1992), and Bidart Bros. v. Calif. Apple Comm’n, 73 

F.3d 925, 931 (9th Cir. 1996), as the test for TIA application, to wit, “(1) the entity that 

imposes the assessment; (2) the parties upon whom the assessment is imposed; and (3) 

whether the assessment is expended for general public purposes or used for the regulation 

or benefit of the parties upon whom the assessment is imposed.” See also Wright v. 

McClain, 835 F.2d 143, 144-45 (6th Cir. 1987) (assessments that parolees were required 

to make on monthly basis to supervision fund and victim’s compensation fund were taxes 

for TIA purposes, even though earmarked only for Corrections Department budget and 

not “general funds,” as defraying cost to public of monitoring/supervising convicted 

offenders and victim compensation were to the general welfare of citizens of Tennessee 

even though dedicated to  particular aspect of the commonwealth and administered by 

Corrections Dept.); Lavis v. Bayless, 233 F.Supp.2d 1217, 1222 (D. Ariz. 2001) 

(assessments under an Arizona statute imposing a ten percent surcharge on civil and 

criminal fines to create a fund for financing political campaigns held to be a “tax” for 

TIA purposes, citing Bidart test); Independent Coin Payphone Ass’n v. City of Chicago, 

863 F.Supp. 744, 755 (N.D. Ill. 1994) (payphone franchise fee found to be a tax for TIA 

purposes where ordinance providing for franchise fee was intended as revenue generating 

mechanism); Butler v. State of Maine Supreme Judicial Ct., 767 F.Supp. 17 (D. Me. 

1991) (nonrefundable jury fee to be paid by litigants seeking jury trial held to be a tax for 

TIA purposes); American Trucking Ass’ns v. Conway, 514 F.Supp. 1341, 1343 (D.Vt. 

1981) (permit fees charged to out of state interstate motor carriers found to be tax for TIA 

purposes.) See also New York Tax Law § 482(b) and Public Health Law § 2807-v, 

providing that cigarette taxes are held in designated funds and then applied to various 

public health purposes. 
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Transportation was a tax for purposes of the TIA). That a limited number of entities will 

pay the surcharge does not avoid the TIA, notwithstanding plaintiff’s argument (Opp. at 

3).  See Entergy Nuclear Vermont Yankee, LLC, 737 F.3d at 233 (a surcharge payable by 

nuclear plant operators was still a tax though it affected only one entity in Vermont.)  

Here, the plain intent of the Act is to fund programs for opioid abuse prevention, 

treatment and education available to the general public, including the prescription drug 

monitoring registry, which is a public health program and does not regulate the 

pharmaceutical manufacturing or distribution industry. See Public Health Law § 3343-a. 

Regardless of nomenclature, because the Act provides general revenue for the 

public benefit, it is analogous to a tax and this case is subject to the TIA. See also United 

Food and Comm’l Workers Un., 101 F.Supp.2d at 78 (HCRA surcharge for patient care 

on licensed providers administered and collected by DOH and deposited in special fund 

still a tax: purpose of fund was to benefit the general public by offsetting costs of 

uncompensated care for indigent.)  And as we argued (Mem. at 8-9), the Act’s penalty 

provisions are closely related to its revenue-generating purpose and therefore are 

similarly covered by the TIA’s bar against federal suit.  See cases cited at id.  

Plaintiff’s assertion that the purpose of the Act is not to raise revenue but instead 

to “prejudge the guilt” of licensees in advance of the resolution of various enforcement 

actions (Opp. at 6-9, A.C. at ¶ 49) misses the mark: nothing in the Act suggests such 

purpose (and plaintiff’s selective reading of statements by public officials is of no 

moment).  Any reasonable reading of the Act and its Legislative History shows the basic 

intent to raise revenue to fund critical opioid treatment and education programs for the 

general benefit of the public.  Moreover, the entities subject to the Act are established 
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through general and open-ended criteria, such as that found to be permissible even though 

applicable only against a single entity in Entergy, 737 F.3d at 233.  

Hence, for TIA purposes, the Act is a “tax” and this case must be dismissed.  

 II.     COMITY PRINCIPLES ALSO BAR THIS CASE  

 

As we showed (Mem. at 10-12) this Court should also dismiss this case under the 

Comity Doctrine, because the relief sought by plaintiff would interfere with New York’s 

administration and collection of revenue.  

“The comity doctrine instructs federal courts to refrain from granting relief to 

taxpayer-plaintiffs in suits that contest taxpayer liability in a manner that interferes with a 

state's administration of its tax system.” Abuzaid v. Mattox, 726 F.3d 311, 315 (2d Cir 

2013) (citing Levin v. Commerce Energy, Inc., 560 U.S. 413, 417 (2010)). “[C]omity is 

‘[m]ore embracive’ than the TIA because it restrains federal courts from hearing not only 

cases that decrease a state’s revenue, but also those that ‘risk disrupting state tax 

administration.” Joseph v. Hyman, 659 F.3d 218-21 (2d Cir. 2011), citing Levin, 130 

S.Ct. at 2328.  

Here, as in Levin, 560 U.S. at 426-28, plaintiff’s members clearly are challenging 

their own liability under the Act and there is a process available in state court to redress 

their claims. Simply put, an injunction here would disrupt the state’s collection of 

revenue. See Abuzaid, 726 F.3d at 316.  Moreover, plaintiff errs in contending that the 

Act’s pass-through bar is not part of the tax for comity purposes (Opp. at 10).  Because 

the surcharge is a state tax, comity bars this Court’s adjudication of the penalty 

provisions enacted to assist in the enforcement of that tax. Cf., Piedmont Gardens, LLC 

v. LeBlanc, 733 Fed.Appx. 576 (2d Cir. May 11, 2018) (unpublished) (comity barred 

federal suit against 15% marshal fee imposed for collecting delinquent property taxes).   
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 7 

  III.   THE COURT SHOULD ABSTAIN UNDER PULLMAN  

 

The Pullman abstention doctrine also mandates dismissal of this case, as it requires 

that Plaintiff seek relief in the first instance in the State courts. Contrary to plaintiff’s 

contentions (see Opp. at 10-11), its claims inovlve the resolution of various unsettled and 

important issues concerning the Act, requiring abstention in favor of state proceedings. R.R. 

Comm’n of Texas v. Pullman Co., 312 U.S. 496, 499 (1941) (See Mem. at 13-15).  

At the outset, Plaintiff’s Commerce Clause claim clearly depends, at least in part, 

on whether the pass-through prohibition extends to extraterritorial purchasers or only to 

intrastate purchasers.  Indeed, plaintiff misconstrues defendant’s argument (Opp. at 20) - 

- plaintiff would have no standing to claim injury to out-of-state purchasers if the pass-

through bar is only applied to intrastate purchasers.  Further, the Act also can be 

interpreted to only prohibit “pass-throughs” to opioid customers, thus permitting 

distributors (and manufacturers) to pass their surcharges down to all other pharmaceutical 

customers, whether in or outside New York.  In such circumstances, it is difficult to 

conceive how the Commerce Clause would be implicated.5 The essential point is that the 

Act “is susceptible to an interpretation that would avoid or modify the federal 

constitutional question presented.” Planned Parenthood of Dutchess-Ulster, Inc. v. 

Steinhaus, 60 F.3d 122, 126 (2d Cir. 1995) 

Similarly, as we showed (Mem. at 14), Plaintiff’s claim of unconstitutional 

vagueness and its interpretation of the severability clause both warrant abstention to 

permit state courts to pass on these issues (and potentially avoid unconstitutional 

                                                 
5 See Memorandum in Support of Motion to Dismiss in SpecGX v. Underwood, 18 Civ. 

9830 (KPF) docket # 30 at 16-17 (copy attached as Appendix 1 hereto for the Court’s 

convenience). 
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interpretations), as do its various other substantive challenges to the Act. For all of these 

reasons, Pullman abstention is warranted here. 

  IV.  PLAINTIFF’S CHALLENGE TO THE PASS-         

         THROUGH PROHIBITION IS NOT RIPE FOR REVIEW 

 

 As we showed the Court (Mem. at 16-18), Plaintiff’s challenge to the Act’s pass-

through bar fails because that portion of the Act has not yet been applied and plainly 

could not be applied until at least next year. Any as-applied challenge to it is simply not 

ready for adjudication by the courts.  

 For its part, plaintiff argues (Opp. at 13) that “Licensees are obligated to pay $100 

million in a few weeks and upon doing so are immediately barred from passing any of 

that cost to downstream customers.” (emphasis in original). Nonetheless, this allegation 

still falls short of the requirement that an alleged threat of harm be “concrete and 

particularized and actual and imminent, not conjectural or hypothetical.” See cases cited 

in Mem. at 16-17. Plaintiff acknowledges that the pass-through penalty cannot presently 

be applied to it.6 As the penalty can not be applied until at least next year, plaintiff’s 

challenge to the pass-through prohibition is still speculative and unripe for review. 

          V.  PLAINTIFF’S SUBSTANTIVE CHALLENGES TO THE ACT FAIL 

 Contrary to plaintiff’s claim, on its facial challenge it is required to “establish that 

no set of circumstances exists under which the Act would be valid.” Copeland v. Vance, 

                                                 
6 Inasmuch as Plaintiff’s members’ annual revenue is over $379 billion (see Declaration 

of Robert Handfield, “Handfield Decl.,” Docket #35, ¶10, Table 1), and the ratable shares 

of the three largest distributors represent approximately $47 million and the remainder of 

all distributors and manufacturers is approximately $53 million (see Bassiri Decl., Docket 

# 43 at ¶ 6), plaintiff’s claim that its main members face “a direct and immediate 

dilemma” from the threat of a penalty for avoiding the cost of the annual surcharge is 

unconvincing, to say the least. 
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893 F.3d 101, 110-11 (2d Cir. 2018) (citing U.S. v. Salerno, 481 U.S. 739, 745 (1987). 

Plaintiff has not met that standard.   

 Among other things, the Act can be easily construed so as not to violate the 

Commerce Clause by reading the pass-through prohibition only as to opioid purchasers, 

and no other pharmaceutical customers (whom obviously represent the vast majority of 

distribution). Similarly, the Bill of Attainder claim fails because plaintiff fails to point to 

anything in the statute suggesting anything other than revenue raising, let alone a 

determination of guilt and punishment.  Plaintiff’s suggestion that the Act is 

indistinguishable from the statute in Consolidated Edison Co. of New York, Inc. v. 

Pataki, 292 F.3d 338 (2d Cir. 2002), (Opp. at 23), only emphasizes the lack of merit to its 

case.  In Con Ed, the law at issue made specific findings that the plaintiff “operate[d] 

steam generators known to be defective . . . thereby increasing the risk of a radioactive 

release and/or an expensive plant outage [and thus] failed to exercise reasonable care on 

behalf of the health, safety and economic interests of its customers,” leading the Court to 

hold that the legislature “in a single stroke, found guilt on the facts of Con Ed's case.” 

292 F.2d at 344, 349. The Act here contains nothing remotely similar. 

 Nor can plaintiff prevail on its substantive due process claim, as there plainly is at 

least a rational basis for imposing a surcharge on the distributors of opioid 

pharmaceuticals to fund prevention and treatment programs targeting addiction to and 

abuse of these drugs, especially given their relative ability to pay the surcharge as 

compared with patients.  Contrary to plaintiff’s claims, basing the surcharge on market 

share is a reasonable proxy - - plaintiff’s hypothetical case of there only being one 

licensee who sells one pill in New York in a given year is absurd on its face (Opp. at 31).  
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 The vagueness challenge fails because, as set forth above and in Mem., the Act 

can easily be construed in a reasonable manner.7 As to its retroactivity claim, plaintiff 

argues that the case Defendants cite (Canisius College v. United States, 799 F.2d 18, 25-

27 (2d Cir. 1986)) is distinguishable, but it is not. There is simply no rule at law that a 

state cannot under any circumstances impose a new liability on a past act, or must always 

impose a tax on prospective activity only. In any event, the approximately one year 

“retroactivity” is hardly so egregious as to be unconstitutional.  

 As to plaintiff’s takings claim, because the Act provides for a tax, then no takings 

claim lies. See Planavsky v. Broome County, 2014 WL 6885928 at *2 (N.D.N.Y. Dec, 8, 

2014), and Jones v. Safi, 2011 WL 5524674 at *4 (E.D.N.Y. Nov. 10, 2011) ([a] tax sale 

is not a taking for a public purpose because such sale is pursuant to a state’s taxing power 

and not its power of eminent domain,”) (both quoting In re Murphy, 331 B.R. 107, 128 

(Bankr. S.D.N.Y. 2005)). Further, the takings also fails because plaintiff does not claim 

the complete loss of its members’ pharmaceutical business (even as limited to New 

York). Cf. Sierra Medical Services Alliance v. Kent, 883 F.3d 1216, 1225-26 (9th Cir. 

2018) (rejecting per se takings claim where plaintiffs only showed a loss when serving 

one segment of the population, rather than the overall economic impact of the challenged 

statute on their “bottom line”). Accordingly, as plaintiff’s substantive challenges to the 

Act also fail, its Amended Complaint should be dismissed on this basis as well.  

     CONCLUSION 

                                                 
7 In Opp., at 27, FN 34, plaintiff claims it sought “clarification from the Department to no 

avail.” In fact, the Department has responded to the request of which it has knowledge. 

See Seth Farber Reply Declaration dated November 16, 2018 at Ex. A. Plaintiff does not 

appear to claim that since its members received their ratable share assessments on or 

about October 15, 2018 that they have availed themselves of available procedures to 

challenge their ratable shares or contend that they have been arbitrarily calculated.  
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For the foregoing reasons, Defendants respectfully submit that their motion to dismiss 

should be granted and that the Amended Complaint should dismissed in its entirety. 

Dated:  New York, New York 

 November 16, 2018  

Respectfully submitted, 

 

BARBARA D. UNDERWOOD 

Attorney General of the  

   State of New York 

Attorney for Defendants 

            By: 

/s/Seth J. Farber      ______ 

SETH J. FARBER 

JAMES M. HERSHLER 

Assistant Attorneys General 

28 Liberty Street, 17th Floor 

New York, New York 10005 

(212) 416-8029 (SJF) 

(212) 416-8590 (JMH) 

Seth.farber@ag.ny.gov 

James.hershler@ag.ny.gov 
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