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PJM Interconnection, L.L.C. (“PJM”), pursuant to the Federal Energy Regulatory
Commission’s (“FERC” or “Commission”) June 29, 2018 order* and the August 22, 2018
Notice of Extension of Time, hereby provides this initial submission regarding PJM’s
filing of capacity market rule changes to its Open Access Transmission Tariff (“Tariff”)
and Reliability Assurance Agreement among Load Serving Entities in the PJM Region

(“RAA”) to establish the appropriate federal and regional transmission organization

! Calpine Corp. v. PIM Interconnection, L.L.C., 163 FERC 4 61,236 (2018) (“June
29 Order”).



response to address supply-side state subsidies and their impact on the determination of
just and reasonable prices in the PJM capacity market.?

l. OVERVIEW

In the June 29 Order, the Commission agreed that the integrity and effectiveness
of PJM’s Reliability Pricing Model “have become untenably threatened by out-of-market
payments provided or required by certain states for the purpose of supporting the entry or
continued operation of preferred generation resources that may not otherwise be able to
succeed in a competitive wholesale capacity market.”® Moreover, the Commission found
that PJM’s existing Minimum Offer Price Rule (“MOPR”)* does not adequately address
the price suppressive effect of resources receiving out-of-market payments to ensure a
just and reasonable rate.> As a result, the Commission found PJM’s existing MOPR rules
unjust and unreasonable.®

The Commission determined that the replacement rate must be put into effect in
time for the 2019 Base Residual Auction.” In furtherance of that goal, PJM has been
working intensively with its stakeholders as well as the Commission’s designated non-
decisional Staff personnel to inform PJM’s proposal contained herein. PJM held multiple

multilateral and individual stakeholder meetings and sought written comments to help

2 PJM also offers one proposed revision to the Amended and Restated Operating

Agreement of PJM Interconnection, L.L.C., (“Operating Agreement”) where it
mirrors a proposed revision to the identical provision in Tariff, Attachment K-

Appendix.
8 June 29 Order at P 1.
4 All capitalized terms that are not otherwise defined herein shall have the same

meaning as they are defined in the Tariff, Operating Agreement, or the RAA.
5 Id. at P 2.
6 Id. at 6.
! Id. at PP 172-73.



guide the discussions. Finally, PJIM has included in this filing a detailed proposal,
affidavits of Dr. Hung-po Chao, PJM Senior Director, Economics (as Attachment C), and
Adam Keech, PJM Executive Director, Market Operations (as Attachment B), and pro
forma tariff language (as Attachment A) to support its proposal so that the Commission
has a complete package for consideration.®

A. Legal Standards to Consider in Reviewing PJM’s Proposal

Several parties, including recognized economists and market design experts in the
industry, argue that the Commission’s resource-specific Fixed Resource Requirement
(“FRR”) option and PJM’s proposed implementation of that concept (what PJM is calling
a “Resource Carve-Out” or “RCO” described below) must fail because neither can
guarantee that clearing prices in the residual market will remain just and reasonable and
non-discriminatory.

In contrast, others argue the same price suppression which the Commission found
in the first instance to be unjust and unreasonable and justifying application of MOPR,
can be excused in the second instance where subsidized resources and load are excluded
from the market because the offers and demand curve that form price in the residual
market are themselves competitive. This argument seemingly rests on the view that the
Commission will have met its statutory responsibility if it simply ensures that market
participation is competitive, once the market is defined to exclude subsidized offers.
This view of the Commission’s statutory duties, either ignores the outcome of the market

or concludes that because participation (sell offers) in that market is competitive, then

8 For clarity and convenience, PJIM has prepared and attached to this filing (as
Attachment D) a consecutive list of pre-auction deadlines for identification of
subsidies, determination of applicable MOPR floor prices, and election of the
Resource Carve-Out (all as further defined in this filing).



ipso facto, the outcome in that market also must be competitive and thus just and
reasonable.

In PJM’s opinion, neither position is fully correct. We believe the Commission
can, if care is taken, lawfully afford states that subsidize preferred generation the option
to have these resources recognized as capacity outside PJM’s capacity market. However,
PJM believes both participation (offers) and outcomes (prices) in the residual capacity
market regulated by the Commission must remain competitive in order to meet the
Commission’s statutory duty. As the Commission fully appreciates, its central role is as a
price regulator. Thus, its duty to uphold competitive prices is not met merely by
sanitizing the residual market from subsidized offers — it must additionally examine the
price outcome in that residual market and be satisfied such prices are just and reasonable.
The Commission can do so here by ensuring the design of the June 29 Order’s suggested
bifurcated approach to procuring capacity (i.e., part auction-based and part carved-out) is
competitive. Looking holistically at capacity procurement in PJM — both carved out and
market cleared resources — does the structure, as a whole, work to meet its design
objectives and is it just and reasonable? In order to answer these questions in the
affirmative, the Commission must do more in sanctioning an alternative to MOPR than
accept a rule that merely removes the subsidized “offending” participants (offers and
associated load) from the market.

The first step to reconcile the challenge raised by a bifurcated market is to accept
that a trade-off is inescapable. An unfettered path allowing those states relying on PJM’s
resource adequacy markets to nonetheless advance preferred resource types will render
PJM’s residual and overall market unlawful under the Federal Power Act (“FPA”). But,

by the same token, seeking perfect market outcomes, such as would be the case by



applying just the MOPR, leaves these states no practical option to pursue generation-
related public policy goals through subsidy. Making room, outside the auction, to accept
subsidized generation as a PJIM “Capacity Resource” ineluctably will degrade auction
prices. Unless the Commission is prepared to accept a mechanism to adjust prices to
their “correct” level, this trade-off must be understood as an unavoidable consequence
that comes once uneconomic resources are relieved from having to participate in the
market.

If this trade-off is to be accepted, the second step is then to determine what terms
and conditions must apply to ensure degradation away from a theoretically correct
residual capacity price is limited and, in any case, does not proceed to a point where price
outcomes can no longer be regarded as just and reasonable or able to serve the important
design purposes central to using a market mechanism to meet resource adequacy needs.
The principal legal question here is: what terms and conditions must apply to a Resource

Carve-Out option in order to assure, not merely that participation (market seller offers in

o As many in this docket will no doubt explain at length, simply removing
subsidized resources and an equivalent amount of load from a capacity auction
would likely result in a suppressed clearing price similar to that which would
result in retaining the subsidized resource and load. See Chao Aff. §10. As the
Commission found in its June 29 Order, the resulting price in this circumstance is
not a just and reasonable price.

Thus, a “carve out” can work only if prices in the residual market continue to
meet just and reasonable standards. To ensure this outcome, the Commission
must accept either (i) terms and conditions that acknowledge, but limit, price
suppression, or (ii) rules that explicitly correct the price suppressive impact. As
explained further below, PJM proposes here both options.



the residual market) is competitive, but also that the outcome of that market remains just
and reasonable.*

The just and reasonable standard is not one of perfection. Even under traditional
cost of service ratemaking it was accepted that, “(t)he factors involved in ratemaking are
so many and so variable that it is impossible to fix rates that will be mathematically
correct or exactly applicable to all the new conditions that may arise even in the
immediate future.”!! In the context of organized electricity markets, such as PJM’s, the
equitable aspect of the just and reasonable standard has been expressed in terms of
“workably competitive” outcomes.*?

Application of this standard to the question giving rise to this docket argues the

Commission is on solid grounds in striking a lawful balance to this trade-off by applying

10 PJM is focusing for the moment on the Commission’s duty to ensure prices in the

“residual” capacity market remain just and reasonable. It can be noted, and PJM
will offer further explanation infra, that any separate transaction to charge
wholesale load a rate to compensate the carved out resource for the capacity it
provides, is additionally a FERC jurisdictional rate. This transaction too must
conform to FPA standards.

1 Hammond Lumber Co. v. Pub. Serv. Comm’n, 189 P. 639, 643 (Or. 1920). See
also Morgan Stanley Capital Grp. Inc. v. Pub. Util. Dist. No. 1 of Snohomish Cty.,
554 U.S. 527, 532 (2008) (“[W]e afford great deference to the Commission in its
rate decisions” because “‘just and reasonable’ is obviously incapable of precise
judicial definition.”); Duquesne Light Co. v. Barasch, 488 U.S. 299, 314 (1989)
(“The economic judgments required in rate proceedings are often hopelessly

complex and do not admit of a single correct result.”).

12 Consol. Edison Co. of N.Y., Inc. v. FERC, 347 F.3d 964 (D.C. Cir. 2003) (market
design flaw would result in unjust and unreasonable market outcomes that would
not be produced in a workably competitive market); see, e.g., Devin Hartman, R
Street Policy Study No. 67 2016 Wholesale Electricity Markets in the
Technological Age, R Street, 5 (Aug. 2016), https://www.rstreet.org/wp-
content/uploads/2016/08/67.pdf (“‘Just and reasonable’ rates merely must be
workably competitive, not perfectly competitive. Generally, workably competitive
markets have firms with limited market power and exhibit few barriers to entry or
exit.”).



rules of reasonableness, limitation, and materiality. Accordingly, PJM has approached
formulating the instant proposal by admitting some degree of intervention has been and
can continue to be tolerated without resulting in capacity market outcomes that are unjust
and unreasonable.® But there comes a “tipping point” where the trade-off involved has
tilted so far to one side and the degradation to residual market clearing prices has
advanced to such a point that outcomes in this market cease to be just and reasonable.*
To that end, PJIM proposes both an expanded MOPR and Resource Carve-Out
construct. The Resource Carve-Out is designed to realize the concept suggested in the
June 29 Order to offer an alternative to MOPR that would permit subsidized resources to

obtain a capacity commitment, but do so without having to clear the PJM capacity

13 Prices in organized electricity markets always have been subject to the impact of

some level of subsidy and other out-of-market support since their inception,
without resulting in uncompetitive outcomes. Further, even under the MOPR
proposed here at the Commission’s direction - one whose reach broadly covers
new and existing resources of all fuel types - there are still reasonable exclusions
based on materiality of both the resource and the subsidy. These kinds of
departures from theoretical perfection have been upheld by the Courts. See FERC
v. Elec. Power Supply Ass’n, 136 S. Ct. 760, 776 (2016) (noting that FERC
regulated markets were not expected to be ‘“hermetically sealed” from state
authority). Speaking directly to the question at hand, the D.C. Circuit, just several
months ago, found “the Commission reasonably balanced the potential for limited
price suppression against competing interests in concluding that the renewable
exemption to the minimum offer price rule is consistent with the purpose of the
forward capacity market.” NextEra Energy Res., LLC v. FERC, 898 F.3d 14 (D.C.
Cir. 2018).

Even at this point, options still remain available to the states. In addition to
application of MOPR, states and their regulated utilities that assume
comprehensive responsibility for resource adequacy, either through PJM’s
existing zonal FRR rule or by re-regulating bundled utility sales, are free to
promote any individual resource without regard to the effect on PJM’s capacity
market.

14



market.’® The expanded MOPR, coupled with the Resource Carve-Out as proposed here,
offers the Commission a defensible FPA-compliant path to accept and limit the trade-off
that comes from recognizing subsidized, and hence uneconomic, resources as PJM
capacity.

But additionally, for the Commission’s further consideration under FPA section
206, PJM describes an approach that would combine the Resource Carve-Out with an
explicit mechanism to restore prices in the residual capacity market to the theoretically
correct competitive level. This approach is described as the “Extended Resource Carve-
Out” or “Extended RCO.”

B. Summarizing the Basic Elements of the PJM Proposal

MOPR: The proposed expanded MOPR applies across all fuel and technology
types and to existing as well as new resources. The path to determine whether a resource
is subject to MOPR includes situational exceptions and rules defining when subsidies are
“actionable.” PJM believes these limited exceptions and rules (which largely rest on
materiality tests) are narrow and fall comfortably within the legal standards noted above,

allowing reasonable departures from a theoretically perfect market, and reflect reasonable

15 The Resource Carve-Out is designed to offer states a means to support particular
generation assets by removing them from the capacity market where, otherwise,
offers from these resources would be subject to MOPR. PJM has decided to refer
to this rule set as the “Resource Carve-Out” as opposed to a unit-specific FRR
because, as will become evident herein, it differs sufficiently from PJM’s existing
zonal FRR to warrant a distinct name in order to avoid confusion.

16 16 U.S.C. § 824e (2016).



judgment calls for which the Commission is entitled to a high degree of deference from a
reviewing court.!’

RCO: Also for reasons stated above, PJM believes the Resource Carve-Out or
RCO must impose certain rules and limitations on resources seeking a carve-out in order
that deviations in residual market price outcomes from a theoretically correct price
remain tolerable and within the bounds of a just and reasonable rate. These rules and
limitations include:

o Offering the carve-out option only to those resources subject to MOPR

and only those resources receiving a state (but not to resources receiving
an actionable federal) subsidy);

o Rules defining the amount of load associated with a carved out resource;

o Rules regarding the allocation to load of the credit associated with the
carved out resource and the role of FERC in accepting any alternate
methodology desired by a state;

17 The Supreme Court has stated, for example, that the Commission “must be free,
within the limitations imposed by pertinent constitutional and statutory
commands, to devise methods of regulation capable of equitably reconciling
diverse and conflicting interests.” Permian Basin Area Rate Cases, 390 U.S 747,
767 (1968) (construing comparable rate-setting provisions of the Natural Gas
Act). More recently, in reviewing the Commission’s application of “technical
understanding and policy judgment,” in deciding between competing approaches
to compensating demand response in organized electricity markets, the Court
stated:

[[In upholding (the Commission’s chosen approach), we do not
discount the cogency of EPSA’s arguments in favor of LMP-G.
Nor do we say that in opting for LMP instead, FERC made the
better call. It is not our job to render that judgment, on which
reasonable minds can differ. Our important but limited role is to
ensure that the Commission engaged in  reasoned
decisionmaking—that it weighed competing views, selected a
compensation formula with adequate support in the record, and
intelligibly explained the reasons for making that choice. FERC
satisfied that standard.

FERC v. Elec. Power Supply Ass’n, 136 S. Ct. 760, 784 (2016).



° Applying the carve-out for the life of the subsidy and applying MOPR on
previously carved out resources seeking to re-enter the capacity market;
and

o Acknowledgment that if the amount of capacity carving out becomes so
large going forward, PJIM and the Commission will need to evaluate
whether the residual market is sufficiently robust to perform effectively
and consistent with the FPA.

Extended RCO: Finally, mindful that the terms and conditions associated with

RCO (the most important having been summarized in the bullets immediately above) do
not entirely insulate residual market clearing prices from the trade-off that comes from
awarding uneconomic resources a capacity commitment, and understanding the FPA
section 206 nature of this proceeding, PJM also offers for consideration the Extended
RCO. As the name implies, this proposal takes the RCO alternative and adds an explicit
mechanism, not unlike PJM’s Capacity Repricing, to restore the residual market clearing
price closer to the economically correct outcome. But unlike Capacity Repricing,
Extended RCO includes features designed to address the Commission’s concerns
expressed in the June 29 Order that proved fatal to that earlier proposal.

By including a price adjustment mechanism, Extended RCO continues to treat
subsidized resources electing an alternative to MOPR as “carved out” resources that do
not participate, and thus are neither offered in, nor compensated by, the PJM capacity
market. And by completely isolating the subsidized resource from PJM’s capacity
market, and thus not paying the resource a capacity payment out of the PJM market,
Extended RCO addresses a concern that led the Commission to reject Capacity Repricing
in its June 29 Order—namely, a concern that paying subsidized resources the
reconstituted capacity price amounted to an unfair windfall.

Extended RCO also includes price formation rules that work to ensure the market

clearing price counters the price suppression that otherwise would result from a “stand-

10



alone” RCO. This mechanic, however, is simpler than what PJM proposed in Capacity
Repricing because it forsakes use of proxy offers (MOPR-priced offers from subsidized
resources already awarded a capacity commitment) and instead establishes clearing prices
based on actual offers, but clears these offers against PJM’s total load requirements,
including the load associated with the carved out resource. Retaining the full
complement of load in the clearing and price formation phase of the auction will work to
redress to a large degree the price suppression that comes naturally as a trade-off in
offering the RCO alternative. But this same feature will also result, as it did in Capacity
Repricing, in some resources which, in reference to the clearing price, are economic and
should thus receive a commitment, but which will nonetheless be crowded out - displaced
by the carved out resources previously accepted as capacity.

The crowding-out problem was an additional basis upon which PJM’s Capacity
Repricing was rejected in the June 29 Order.*® The situation still occurs under Extended
RCO; however PJM proposes here rules to mitigate its problematic effects by
compensating such resources through an infra-marginal rent, calculated as the difference
between a crowded out resource’s offer price and the Extended RCO clearing price.

Extended RCO would more explicitly and directly correct the price suppressive
effect on the residual market, and protect it from the potential for monopsony power, than
the stand-alone RCO. However, as noted above, the Commission is empowered to
recognize and accept some trade-off and departure from the pure economics textbook

outcome. For this reason, with the terms and conditions included, PJIM advances RCO as

18 June 29 Order at P 154,

11



a just and reasonable approach which the Commission can accept to offer states a further
alternative to MOPR, full re-regulation or PJM’s existing FRR rules.

C. Summarizing when the PIM Proposal Would Apply

PIM’s proposed MOPR/RCO would apply to new and existing resources of all
fuel and technology types that seek recognition as a PJM Capacity Resource when:

. such resource is a material resource that,

o receives a Material Subsidy.

Simply stated, all material resources receiving materials subsidies are actionable under
the proposal. A material resource is any resource, except:

. a resource having an unforced capacity value of less than 20 MWSs; or

. a resource existing not primarily to produce electricity, but one whose
electricity production is a function ancillary to a more primary function,
such as most waste to energy or combined heat and power facilities.

A Material Subsidy is any subsidy, except:

o generic economic development subsidies not specific to the electricity
sector, production of electricity or the investment in electric generation; or

. a resource-specific subsidy (state or federal) that is 1% or less of the
expected PJM revenues the resources expects to receive; or

o renewable energy credit programs (RECs), where the market seller sells
the REC to a purchaser that is not required by a state program to purchase
the REC, and that purchaser does not receive any state financial
inducement or credit for the purchase of the REC; or

. federal subsidy programs enacted into law prior to March 21, 2016.

Additionally, a resource owned by a vertically integrated utility subject to traditional
bundled rate regulation or a resource owned by a public power entity, in both cases
developed to meet the self-supply needs of the integrated utility or public power system,
will not be considered material resources receiving a Material Subsidy, provided the
resource owners meet a stated net long/net short test where applicable. Finally, resources

receiving certain federal subsidies pursuant to programs enacted after March 21, 2016

12



will, with some limitation described below, be subject to PJM’s proposal, except that
these resources will not be able to avail themselves of RCO as an alternative to MOPR.

D. Overview Conclusion

PIJM’s proposed MOPR/RCO includes terms and conditions necessary to ensure
outcomes can be expected to be workably competitive in the residual capacity market.
Broadly speaking, the design of these terms and conditions is informed by:

Q) an important underlying objective stated in the June 29 Order—namely

that states which choose to support generation for policy reasons not

recognized in the Commission-regulated wholesale markets assume all
costs associated with this decision in a transparent fashion; and

(i) an understanding the Commission, in setting just and reasonable rates, can
exercise informed judgment to adopt reasonable balances and draw
distinctions based on materiality to accommodate varying industry
objectives in an environment of cooperative federalism.

As noted, RCO with appropriate terms and conditions included can work to
provide workably competitive auction clearing prices consistent with FPA requirements.
RCO, however, necessitates accepting some degree of price suppression—what PJM
terms as a “trade-off.” We regard the expected potential for price degradation in the
residual market under the RCO as workable and acceptable under FPA standards.*®

But in addition, given the Section 206 nature of this proceeding, PJM proposes
here for the Commission’s additional consideration an Extended RCO that includes a
mechanism designed to address directly the price suppressive impact to the residual
capacity market; a methodology to compensate economic resources crowded out by
RCO; and recoupment of that compensation from sellers that elect the RCO for their

uneconomic resources and thereby crowd out the affected economic resources.

19 See note 13, supra, for a discussion of judicial review of prices in organized
electricity markets.

13



1. DETAILS OF PJM’s PROPOSAL
A. Defining a Capacity Resource with Actionable Subsidy

To ensure that only those resources that receive a subsidy that warrants action
based on design or market impact, PJM proposes to use materiality criteria to identify
resources subject to the MOPR (and eligible for the Resource Carve-Out). As explained
in section 11.D.2 below, Capacity Market Sellers will need to let PJIM know the status of
each of its resources (i.e., whether it has an Actionable Subsidy or not) prior to the first
Base Residual Auction (“BRA”) for which it seeks to offer or elect to carve out.

Simply, as described herein, a material resource with a Material Subsidy will be
considered a Capacity Resource with Actionable Subsidy. Furthermore, a resource is not
a Capacity Resource with Actionable Subsidy if it is the resource of a self-supply entity

and meets the net short and net long criteria, described in section 11.A.4 below.

Does the resource Is the Material
have an unforced capacity Subsidy greater than
value 220 MW? 1% of revenues?
\ I
Yes Yes
+ + +
Is the resource’s Will the Capacity
purpose primarily to produce Market Seller forego
electricity? the subsidy?
|
No
+

Material Resource

Is the resource entitled to the Material Subsidy?

@

Is the resource owned or contracted by a self-supply entity and for planned
resources does it satisfy the applicable net short/long test?

Resource is

1) Subject to the Minimum 2) Eligible for the Resource
Offer Price Rule or Carve-Out option (If not a federal subsidy)

14



1. Material Resources

PJM proposes that Demand Resources and Generation Capacity Resources—

existing and planned, internal and external—that meet certain materiality criteria are

considered material resources.?® This is consistent with the Commission’s call for

“limited exceptions” as set forth in the July 29 Order.?

Specifically, a material resource is any resource, except:

. a resource having an unforced capacity value of less than 20 MWs; or

. a resource existing not primarily to produce electricity, but one whose
electricity production is a function ancillary to a more primary function,
such as most waste to energy or combined heat and power facilities.

This is consistent with the Commission’s call for limited exceptions as set forth in the

July 29 Order.%

a. A Capacity Resource Must Be 20 MWs or Greater to Be
Deemed a Material Resource

The 20 MW threshold carries forward the same materiality threshold to MOPR

application that the Commission previously accepted as consistent with established FPA

standards.”®> Some commenters will claim this exemption is too broad, allowing too

many resources to avoid the MOPR rules. PJM does not agree. Excluding resources that

20

21

22

23

See pro forma PJM Tariff, Attachment DD § 5.14(h)(ii)(a). PJM is excluding
Energy Efficiency Resources from being able to qualify as a Capacity Resource
with Actionable Subsidy because such resources are generally the result of a focus
on reduced consumption and energy conservation, which are on the demand side
of the equation, and do not raise price suppression concerns.

June 29 Order at P 158.
See id.

See PJM Interconnection, L.L.C., 143 FERC { 61,090, at P 170 (2013), reh’g
denied, 153 FERC { 61,066 (2015), vacated & remanded sub nom. NRG Power
Mktg., LLC v. FERC, 862 F.3d 108 (D.C. Cir. 2017), reh’g denied, 2017 U.S. App
LEXIS 18218 (D.C. Cir. Sept. 20, 2017) (per curiam).

15



are less than 20 MW in size will have little real consequence to the objectives of the

rules.

The Commission and the PJM Tariff have long recognized different rules based

on a 20 MW threshold. For instance, while finding that “no single per-MW demarcation

is perfect,” the Commission found a 20 MW materiality threshold to be “reasonable and

administratively workable” for implementing the Public Utility Regulatory Policy Act of

1978 (“PURPA”).> Thus, the Commission determined that Qualifying Facilities of 20

MW or less should be exempt from regulation under sections 205% and 206 of the FPA.2

Similarly, the Commission was “[pJersuaded that different procedures and agreements

[than those for larger resources] were indeed needed” to govern interconnection of

24

25

26

New PURPA Section 210(m) Regulations Applicable to Small Power Production
and Cogeneration Facilities, Order No. 688, 2006-2007 FERC Stats. & Regs.,
Regs. Preambles § 31,233, at PP 72, 76 (2006) (adopting a rebuttable presumption
that “small” Qualifying Facilities may not have nondiscriminatory access to
markets because of their size and defining “small” as less than 20 MW), order on
reh’g, Order No. 688-A, 2006-2007 FERC Stats & Regs., Regs Preambles {
31,250 (2007); see also Revised Regulations Governing Small Power Production
and Cogeneration Facilities, Order No. 671, 2006-2007 FERC Stats. & Regs.,
Regs. Preambles | 31,203, at P 98 (adopting exemption under PURPA for
Qualifying Facilities 20 MW or smaller from sections 205 and 206 of the FPA),
order on reh’g, Order No. 671-A, 2006-2007 FERC Stats.& Regs., Regs
Preambles § 31,219 (2006).

16 U.S.C. § 824d.
See 18 C.F.R. § 292.601(c).
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resources smaller than 20 MW.?” As a result, PJM uses 20 MW as a materiality standard
in its interconnection procedures.?

As Mr. Keech shows in his affidavit, a 20 MW materiality threshold will not
significantly impact the participation of renewables in the capacity market. First, the
nameplate capacity of the resource is not equivalent to the amount of Unforced Capacity
that can be offered into the capacity market. Unforced Capacity “represents the
megawatt quantity of energy that the resource can reliably contribute during peak
hours,”? and the intermittent nature of wind and solar resources results in their nameplate
capacity being discounted to determine Unforced Capacity. For example, in 2017, the
default capacity factors for wind varied from 14.7% to 17.6%, and for solar from 38.0%
to 60.0%.%° Thus, a wind resource may need to have a nameplate capacity of 137 MW or

greater to have an Unforced Capacity of 20 MW (137 * 0.147 = 20.139). Second, in the

21 Standardization of Small Generator Interconnection Agreements and Procedures,
Order No. 2006, 2001-2005 FERC Stats. & Regs., Regs. Preambles { 31,180, at
P 17, order on reh’g, Order No. 2006-A, 2001-2005 FERC Stats. & Regs., Regs.
Preambles { 31,196 (2005), order on clarification, Order No. 2006-B, 2006—-2007
FERC Stats. & Regs., Regs. Preambles { 31,221 (2006).

See, e.g., PIM Tariff, Part 1V, subpart G (providing streamlined interconnection
processes for Generation Interconnection Requests for new generation resources
of 20 MW or less or “small resource” capacity or energy additions of 20 MW or
less); Attachment O, Appendix 2, section 4.7 (utilizing 20 MW demarcation in
determining power factor measurement).

29 Keech Aff. 34 n.9.
30

28

See id.; see also Class Average Capacity Factors, PJIM Interconnection, L.L.C.
(June 1, 2017), https://www.pjm.com/-/media/planning/res-adeqg/class-average-
wind-capacity-factors.ashx?la=en. Sellers may request resource-specific capacity
factors to determine the Unforced Capacity of their solar or wind resource. See
System Planning Department, PJM Manual 21, PJM Interconnection, L.L.C.,
Appendix B (Jan. 1, 2017) https://www.pjm.com/-
/media/documents/manuals/m21.ashx (detailing how to calculate resource-
specific capacity factors for wind and solar resources).
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https://www.pjm.com/-/media/planning/res-adeq/class-average-wind-capacity-factors.ashx?la=en
https://www.pjm.com/-/media/planning/res-adeq/class-average-wind-capacity-factors.ashx?la=en

PJM Region (plus one pseudo-tie), there are only 629 MW of Unforced Capacity from
existing solar and wind resources that exceed the 20 MW size threshold. Even if those
629 MW met all the other criteria for being a material resource, those resources would
likely not be impacted by being subject to the MOPR given the low going-forward
market costs and expected market revenues for wind and solar resources.®* Finally, as
detailed in Mr. Keech’s affidavit, PJM estimates that only 624 MW of planned wind and
solar resources currently in the Interconnection Queue with an Unforced Capacity of
greater than 20 MW are commercially viable and potentially subject to the MOPR.3? The
proposed 20 MW materiality threshold therefore likely has a de minimis impact on
renewable participation in the capacity market.

Accordingly, such a materiality threshold is reasonable, as excluding resources
that are less than 20 MW will have little real consequence to the objectives of the rules.
The proposed 20 MW threshold for material resources is consistent with the objective of
a reasonable and administratively workable market, by providing a clear demarcation that
excludes resources that are too small, individually or collectively, to meaningfully impact
price outcomes from the expanded MOPR. In other words, the threshold falls
comfortably within the Commission’s equitable discretion to exempt some resources as
immaterial in light of the design and operation of the market, on one hand, and precedent,

history and policy on the other.

3 Keech Aff. | 36.
32 Keech Aff. ] 39-40.
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b. A Resource Whose Primary Function Is Not Enerqy
Production Is Not considered a Material Resource

PJM proposes to exclude Capacity Resources for which energy production is a
byproduct of a resource owner’s primary economic interest in the facility. Such
resources include those fueled entirely by, for example, landfill gas, wood waste,
municipal solid waste, black liquor, coal mine gas, or distillate fuel oil. Energy
production is a byproduct of these resources’ primary economic purpose (e.g., managing
waste). As such, the economics of energy production and energy market participation for
these resources is much more complicated than for a typical Generation Capacity
Resource. Thus, obtaining capacity market revenues is not necessarily critical to such
resources, and they likely do not raise the price suppression concerns that these market
rules address. More importantly, the forces motivating the investment in these resources
in the first instance, or their retention, are likely to be overwhelmingly associated with the
primary purpose of the resource, e.g., the management of municipal waste and not
participation in PJM’s markets.

2. Material Subsidy — General

What is a Material Subsidy? The June 29 Order did not specifically reject PIM’s
proposed definition of Material Subsidy.®* As PJM explained in its April 9 Filing, the
definition of Material Subsidy was derived from what was the competitive entry
exemption of the MOPR rule prior to the NRG remand.** PJM proposes defining a

Material Subsidy as follows:

3 June 29 Order at PP 100-106 (rejecting MOPR-Ex proposal but remaining silent
on proposed definition of Material Subsidies).

34 Capacity Repricing or in the Alternative MOPR-Ex Proposal of PJM
Interconnection, L.L.C., Docket No. ER18-1314-000, at 70 (Apr. 9, 2018) (“April
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“Material Subsidy” shall mean: (1) material payments, concessions,
rebates, or subsidies as a result of any state governmental action connected
to the procurement of electricity or other attribute from an existing
Capacity Resource, or the construction, development, or operation,
(including but not limited to support which has the effect of allowing the
unit to clear in any RPM Auction) of a Capacity Resource, or (2) other
material support or payments obtained in any state-sponsored or state-
mandated processes, connected to the procurement of electricity or other
attribute from an existing Capacity Resource, or the construction,
development, or operation, (including but not limited to support which has
the effect of allowing the unit to clear in any RPM Auction), of the
Capacity Resource, or (3) material payments, concessions, rebates, or
subsidies authorized pursuant to federal legislation or a federal subsidy
program enacted after March 21, 2016 connected to the construction,
development, or operation, (including but not limited to support which has
the effect of allowing the unit to clear in any RPM Auction) of the
Capacity Resource unless such federal legislation specifically exempts the
application of MOPR to the program being authorized pursuant to federal
legislation, or (4) other material support or payments obtained in any
federally-sponsored or federally-mandated processes enacted after March
21, 2016, connected to the construction, development, or operation,
(including but not limited to support which has the effect of allowing the
unit to clear in any RPM Auction), of the Capacity Resource, unless such
federal legislation specifically exempts the application of MOPR to the
program being authorized pursuant to federal legislation, provided that any
subsidy under (1) through (4) is 1% or more of the resource’s actual or
anticipated total revenues from PJM’s energy, capacity, and ancillary
services markets.*

To ensure only those subsidies that are material to the resource’s capacity market
offers are considered, PJM also proposes to exclude certain types of local, state, and
federal subsidies from consideration, as follows:

A Material Subsidy shall not include (5) payments (including payments in
lieu of taxes), concessions, rebates, subsidies, or incentives designed to
incent, or participation in a program, contract or other arrangement that
utilizes criteria designed to incent or promote, general industrial
development in an area; (6) payments, concessions, rebates, subsidies or
incentives from a county or other local governmental authority using

9 Filing”) (as amended April 16, 2018); NRG, 862 F.3d 108. See also PJM
Interconnection, L.L.C., 161 FERC { 61,252 (2017).

% See pro forma Tariff, Article I, Definitions.
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eligibility or selection criteria designed to incent, siting facilities in that
county or locality rather than another county or locality; or (7) A
renewable energy credit (including for onshore and offshore wind, as well
as solar, collectively, RECs) will not be considered to be a Material
Subsidy, if the Capacity Market Seller sells the REC to a purchaser that is
not required by a state program to purchase the REC, and that purchaser
does not receive any state financial inducement or credit for the purchase
of the REC.*®

By defining both which subsidies to include and which to exclude, the rules provide
Capacity Market Sellers with guidance to determine, through the process described
below, whether their resources receive a Material Subsidy and guidance to further
determine if their resources are Capacity Resources with Actionable Subsidy and subject
to the MOPR or eligible for RCO.

a. 1% Revenue Test

Because the purpose of these market reforms is to address the price suppressive
effects of material subsidies on BRA clearing prices, PJM is proposing to exclude from
the definition of Material Subsidy financial support that, practically speaking, does not
raise price suppression concerns. To eliminate such actions from consideration, PJM
proposes to exclude from the definition of Capacity Resource with Actionable Subsidy
those resources where subsidy (be it a state or federal subsidy (subject to the conditions
regarding federal subsidies described below)) accounts for less than 1% of the resource’s
actual or anticipated PJM-market revenues.>” Excluding Capacity Resources that receive
a non-material level of Actionable Subsidies, i.e., less than 1% of the resource’s actual or

anticipated total revenues from PJM’s energy, capacity, and ancillary services markets,

36 See id.
3 See id.
38 See id.
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recognizes that de minimis support a unit might receive, such as the benefit a local
municipality might confer on a resource by plowing the snow from a private road
accessing the plant site, is not captured by federal rules intended to address a real and
specific problem of a Material Subsidy.

Also, PJM proposes excluding wind and solar renewable energy credits (“RECs”)
to the extent the seller sells the REC to a purchaser that is not required by a state program
to purchase the REC, and that purchaser does not receive any state financial inducement
or credit for the purchase of the REC. This exclusion is reasonable as it ensures only
those subsidies provided through a state program, rather than through a voluntary
bilateral arrangement (such as with an end-user seeking to retire the REC to fulfill its
voluntary corporate green energy goals) are considered a Material Subsidy under the
rules. Indeed, PJM views this as more in the nature of a clarification. RECs were
developed, and still are largely used, as a means for load-serving entities to demonstrate
compliance with mandatory state renewable portfolio standard programs. While the
market value of RECs may fluctuate, their purchase by Load Serving Entities (“LSES”)
(as an alternative to the LSE building its own renewable generator) is mandated by the
state, and is designed by state RPS programs as a means to flow revenues to the state-
desired renewable resources so as to help meet statutory RPS requirements for renewable
generation share. In recent years, however, a parallel market has arisen for voluntary
REC purchases, unrelated to RPS mandates, by non-LSEs. For the most part, this
demand is from private corporations pursuing adopted missions to reduce the
corporation’s environmental impacts. Because these purchases do not arise from a state

mandate, they are reasonably distinguished from the large bulk of REC purchases made
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to show compliance with state RPS mandates, and thus are reasonably not considered

state subsidies.*®

b. Certain Revenues Not Considered Subsidies

PJM recognizes resources may receive a subsidy that is unrelated to production of

electricity but rather that are aimed at economic development through development

grants, tax credits and the like. Thus, to ensure that only those subsidies that are material

to the resource’s capacity market impact are considered, PJM is also proposing to exclude

certain types of generic subsidies that are unrelated to the supply-side participation from

consideration:

. payments (including payments in lieu of taxes), concessions, rebates,
subsidies, or incentives designed to incent, or participation in a program,
contract or other arrangement that utilizes criteria designed to incent or
promote, general industrial development in an area; or

. payments, concessions, rebates, subsidies or incentives designed to incent,
or participation in a program, contract or other arrangements from a
county or other local governmental authority using eligibility or selection
criteria designed to incent, siting facilities in that county or locality rather
than another county or locality.

39

PJM’s pro forma Tariff language, however, attaches two reasonable protections to
this distinction.  First, since most ultimate REC purchases are for RPS
compliance, generator REC sales to an intermediary are presumed to be for
ultimate purchase to meet RPS mandates, and thus would be considered a subsidy.
Outside of end-user purchases of RECs in order to retire them to meet corporate
green energy goals, other REC transactions are difficult to trace and could be used
to serve as subsidy vehicles from states to generators in different forms. Second,
if the subsidy to the generator takes some other form than a traditional bilateral
REC transaction between private entities, the proposed tariff language does not
shield state financial inducements or credits from being treated as a subsidy for
purposes of application of the MOPR. PJM has kept this exception narrow so as
to avoid gaming opportunities. As a practical matter, since RECS are only issued
to in-service units producing renewable energy, and because the going-forward
costs of existing renewables are quite low, application of MOPR to RECs should
not materially impact the renewable unit’s ability to clear in the capacity auction.
For all these reasons, further widening of this “corporate procurement” exception
would not be prudent in PJM’s view.
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Notably, these subsidies have been excluded from the MOPR previously as part of the
competitive entry exemption under PJM’s tariff prior to the NRG remand. These
subsidies are not provided on the basis of the recipient’s business model to produce
electricity, but rather are aimed at incentivizing local development in an area.

Also, PJM proposes excluding wind and solar RECs to the extent the seller sells
the REC to a purchaser that is not required by a state program to purchase the REC, and
that purchaser does not receive any state financial inducement or credit for the purchase
of the REC. This exclusion is reasonable as it ensures only those subsidies provided
through a state program, rather than through a voluntary bilateral arrangement, is
considered a Material Subsidy under the rules. Indeed, PJIM views this as more in the
nature of a clarification. RECs were developed, and still are largely (if not almost
entirely) used, as a means for load-serving entities to demonstrate compliance with
mandatory state renewable portfolio standard programs. While the market value of RECs
may fluctuate, their purchase by Load Serving Entities (“LSES”) (as an alternative to the
LSE building its own renewable generator) is mandated by the state, and is designed by
state renewable portfolio standard (“RPS”) programs as a means to flow revenues to the
state-desired renewable resources so as to help meet statutory RPS requirements for
renewable generation share. In recent years, however, a parallel market has arisen for
voluntary REC purchases, unrelated to RPS mandates, by non-LSEs. For the most part,
this demand is from private corporations pursuing adopted missions to reduce the
corporation’s environmental impacts. Because these purchases do not arise from a state

mandate, they are reasonably distinguished from the large bulk of REC purchases made

24



to show compliance with state RPS mandates, and thus are reasonably not considered
state subsidies.®

C. “Entitled To” Test

The material resource must be “receiving or entitled to receive” a Material
Subsidy. The concept of when a resource is receiving or going to receive a Material
Subsidy was the topic of much discussion during the stakeholder sessions PJM held in the
wake of the June 29 Order. Some argued that the terminology PJM had proposed in its
April 9 filing—including “seeking”—was vague and could cause resources in states that
were in the beginning stages of considering programs to provide out-of-market support to
certain resources to get swept up in PJM’s rules. As discussed in more detail below,
PJM’s rationale for using the terminology “entitled to” is to ensure that only those
material resources which have or will have a subsidy at the time of the BRA, or by the
time of the Delivery Year, are considered as having a Material Subsidy and are subject to
the MOPR or are eligible for the RCO.

PJM also heeded feedback that some resources may be “entitled to” a subsidy but
choose to forgo such subsidy and thus also should not be subject to the MOPR.
Acknowledging this could be an issue for some, PJM proposes to allow such Material
Resource to declare affirmatively that although entitled to a subsidy it will not take such

subsidy and thus will not be considered a resource with a Material Subsidy.

40 PJM’s pro forma Tariff language, however, attaches two reasonable protections to

this distinction. First, since most ultimate REC purchases are for Renewable
Portfolio Standard (“RPS”) compliance, generator REC sales to an intermediary
are presumed to be for ultimate purchase to meet RPS mandates. Second, if a
purchase is not for RPS requirements, but is connected to the purchaser’s receipt
of some other state financial inducement or credit for the purchase of the REC,
then the generator’s REC sale is properly considered a form of state subsidy.
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The Capacity Market Seller must be “entitled to” a Material Subsidy for a
Material Resource or have received a Material Subsidy for its material resource in the
past and has not cleared an RPM Auction since it received such subsidy.*! In the April 9
Filing, PJM proposed that any resource for which the seller “formally or informally,
directly or indirectly, seeks, recovers, accepts, or receives” a Material Subsidy would be a
Capacity Resource with Actionable Subsidy.*> However, during the stakeholder
discussions on how best to respond to the June 29 Order, several stakeholders raised
concerns that the proposed language was vague and potentially unworkable. Thus, to
provide greater clarity but still retain a broad scope, PJM is proposing that once a seller is
“entitled to” a Material Subsidy for a resource, such resource may be a Capacity
Resource with Actionable Subsidy and be subject to MOPR or eligible for the RCO
option. PJM’s proposed use of “entitled to” removes much of the subjectivity inherent in
the prior language, e.g., the determination of when a seller may be “informally”
“seeking” a subsidy. Under this approach, whenever a seller has a legal right or a legal
claim to the subsidy, regardless of whether the seller has yet to actually receive the
subsidy, the resource is a Capacity Resource with Actionable Subsidy.

An example can help describe how this provision would be applied. A bill
recently signed into law in New Jersey assigns to the Board of Public Utilities the task of
identifying whether particular New Jersey resources need a subsidy and if so the size of
that subsidy. As a timing matter, the BPU may not complete its examination by the time

of the upcoming August 2019 auction because specific units many not have been

41 See pro forma PJM Tariff, Attachment DD, section 5.14(h)(ii)(B).

42 See April 9 Filing, Option B, at proposed PJM Tariff, Attachment DD
8 5.14(h)(2)(b).
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identified. Thus because, at least as to that auction, it cannot be said that their
“entitlement” to a subsidy has been determined. As such, the Material Subsidy definition
would not apply to the New Jersey resources for this auction but would apply for
subsequent BRAs and Incremental Auctions once the BPU has determined a specific
resource(s) is entitled to a subsidy.

However, PIJM is proposing that not all resources for which a seller is entitled to
receive a Material Subsidy will be treated as Capacity Resources with Actionable
Subsidy and thus subject to the MOPR. If a seller is willing to forego receiving all
Material Subsidies associated with a resource for the relevant Delivery Year, then that
resource will not be treated as a Capacity Resources with Actionable Subsidy and will not
be subject to the MOPR.*® Sellers will need to affirmatively inform PIJM of this choice
no less than thirty days before the commencement of the relevant BRA.** This is
reasonable, as it allows the seller to weigh the impacts of being subject to the MOPR
against the expected out of market revenue stream to which it is entitled. Sellers should

be free to make such a business decision.*

43 See pro forma PJM Tariff, Attachment DD, section 5.14(h)(vi)(A).
44 See pro forma PIJM Tariff, Attachment DD, section 5.14(h)(vi)(B).

4 See pro forma PJM Tariff, Attachment DD, section 5.14(h)(vi). In addition, even
if the seller may no longer be “entitled to” a subsidy for a resource, the resource
may nonetheless be treated as a Capacity Resource with Actionable Subsidy if the
Capacity Market Seller received a Material Subsidy for such resource since the
resource last cleared an RPM Auction. This is because subsidies can go toward
construction and project investments as well as general going-forward costs, and
thus affect the amount of capacity revenue a resource requires to be economic.
Further, qualifying such resources as Capacity Resources with Actionable
Subsidies ensures that Capacity Market Sellers cannot circumvent the MOPR by,
for example, constructing a resource based on state subsidies, operating it for a
year or two without receiving any more subsidies, and then trying to clear an
RPM Auction on a going-forward cost offer. The same logic supports subjecting
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Accordingly, only those resources that can reasonably rely on receiving a subsidy
or that have received a subsidy since they last cleared an RPM Auction will be captured
in the definition of Capacity Resource with Actionable Subsidy.

3. Material Subsidies — Federal

PJM intends that a resource with a federal subsidy will be subject to the MOPR
under certain circumstances. Specifically, PJM proposes to exclude all federal subsidies
that were enacted into law prior to March 21, 2016. This date is the refund effective date
established by the Commission in its June 29 Order with respect to the Calpine complaint
case in Docket No. EL16-49, which has been consolidated with this proceeding. For
legislation enacted on or after March 21, 2016, or for new federal subsidies implemented
after March 21, 2016, PJIM will apply the MOPR to resources receiving subsidies under
such legislation or programs unless the legislation contains an express proviso that such
legislation should be implemented notwithstanding rules enacted pursuant to the FPA.
These conditions are explained below.

a. Rationale for the Cut-off Date

The FPA provides that the Commission establish a refund effective date when
considering a complaint about a rate, term or condition of transmission service (i.e., a
tariff rule) or when the Commission conducts an investigation of a tariff rule on its own
initiative so that market participants are on notice that the rule may change prospectively

from that time.** As the Calpine complaint proposed application of the MOPR to all

to the MOPR a resource that is excluded from RPM under the RCO option,
receives subsidies that it invests in the resource (e.g., nuclear turbine
replacement), and then re-enters RPM.

46 16 U.S.C. § 824c(b); see also Port of Seattle v. FERC, 499 F.3d 1016, 1030 (9th
Cir. 2007).
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resources for all reasons,*” it is appropriate to accept that date as a cut-off for the
application of the MOPR to legislation adopting federal subsidies which, prior to that
date, were not included in consideration of PJM’s rules. Importantly, this is different
than state subsidies which, albeit limited by certain threshold considerations such as
materiality, have been subject to mitigation rules in PJM’s capacity market as established
pursuant to the FPA.

In its June 29 Order, the Commission asked PJM and interested parties to consider
whether (and, implicitly, to what extent) the rules protecting the competitive outcomes of
PJM markets necessary to ensure just and reasonable rates required by the FPA should
also apply to federal subsidies.®® PJM asserts the answer to that inquiry is yes under
certain conditions including when the legislation was enacted and whether the legislation
contemplated potential mitigation under the FPA (as described in the next subsection).

b. Rationale for inclusion of an express statement to remove
the federal subsidy from MOPR

PJM explained in its April 9 Filing that it proposed to exclude federal subsidies
out of deference to the notion that the Commission’s jurisdiction under the FPA would
not extend to countermand other acts of Congress.*® PJM continues to ascribe to this
view. However, PIJM posits deference to other federal legislation and related programs
can be respected while also ensuring, in appropriate circumstances, that Congressional
intent, as embodied, on one hand, in the FPA, and, on the other hand, specific

Congressional legislation enacting subsidies, can be harmonized going forward. This

47 Calpine Complaint, Docket No. EL16-49-000, at 2.
48 June 29 Order at P 167.

49 April 9 Filing at 71; Answer of PJM Interconnection, L.L.C., Docket Nos. ER18-
1314-000, et al., at 27 (May 25, 2018) (“May 25 Answer”).
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balance can be achieved by looking to new federal programs that are enacted pursuant to
federal legislation unless such legislation contains an express proviso that such legislation
should be implemented notwithstanding rules enacted pursuant to the FPA. In short,
although it is not reasonable to have expected the drafters of federal legislation in years
past (dating back to at least passage of the Price Anderson support for commercial
nuclear generation) to have specifically reconciled the application of that legislation to
the setting of clearing prices in the organized markets pursuant to the FPA, it is not
unreasonable to expect Congressional drafters to address this conflict in future
legislation. This future expectation is especially reasonable in light of recent Court
decisions clarifying the authority of the Commission under the FPA to address the
impacts of such subsidies.* As a result, PJIM proposes that future legislation would be
examined to see if Congress expressly limited the Commission’s ability to address the
price suppressive effects of such subsidies on the determination of just and reasonable
rates. If Congress expressly speaks to this subject then the application of MOPR to that
newly created subsidy would give way. If Congress does not, then FERC’s authority to
mitigate the impacts of the subsidy on the determination of just and reasonable rates

would remain in place.

50 Elec. Power Supply Ass’n v. Star, Nos. 17-2433 & 17-2445, 2018 U.S. App.
LEXIS 25980, at *16-17 (7th Cir. Sept. 13, 2018) (upholding Illinois Zero
Emission Credit program,); Coalition for Competitive Elec. v. Zibelman, No. 17-
2654-cv, 2018 U.S. App. LEXIS 27605 (2d Cir. Sept. 27, 2018) (upholding New
York Zero Emission Credit program).
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C. Resources with Federal Subsidies that are Subject to
MOPR are not Eligible for the RCO

PJM proposes that, should a resource receive a Material Subsidy stemming from a
federal program, and that resource also meets the criteria for a Capacity Resource with
Actionable Subsidy, then it should be subject to the MOPR. However, unlike Capacity
Resources with Actionable Subsidies stemming from a state subsidy, it is not appropriate
or necessary to allow federally subsidized Capacity Resources with Actionable Subsidies
to be eligible to elect the RCO. This limitation is just and reasonable and not unduly
discriminatory for the following reasons.

The impetus for the Commission suggesting in its June 29 Order that PIM
consider a bifurcated (part auction-based and part carved-out) capacity construct was to
explore ways to accommodate the deregulated states wishing to support certain resources
within their states in order to advance particular state policy interests. A necessary
element of such accommodation is the fact that resources electing the RCO would be
compensated by the state (subject to the Commission rate authority under the FPA, as
discussed in detail below) and not through PJM’s