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7UDGH�$JUHHPHQW�([WHQVLRQ�RI�������3XE��/��1R����±��������6WDW�����������������������������������������������

7UDGH�$FW�RI�������3XE��/��1R�������������6WDW����������������������������������������������������������������������������

2PQLEXV�7UDGH�DQG�&RPSHWLWLYHQHVV�$FW�RI�������3XE��/��1R���������������6WDW����������������������

+�5��5HS��1R����������WK�&RQJ����G�6HVV������������������������������������������������������������������������������������

6��5HS��1R����������WK�&RQJ����G�6HVV���������������������������������������������������������������������������������������

+�5��5HS��1R����������WK�&RQJ����G�6HVV�������������UHSULQWHG�LQ�
����������8�6�&�&�$�1��������������������������������������������������������������������������������������������������������������������

)('(5$/�5(*(67(5

3URFODPDWLRQ�1R�����������)HG��5HJ��������0DU������������������������������������������������������������������������

3URFODPDWLRQ�1R�����������)HG��5HJ��������0D\������������������������������������������������������������������������

3URFODPDWLRQ�1R�����������)HG��5HJ����������'HF���������������������������������������������������������������������

3URFODPDWLRQ�1R�����������)HG��5HJ����������-XO\���������������������������������������������������������������������

3URFODPDWLRQ�1R�����������)HG��5HJ����������'HF���������������������������������������������������������������������

3URFODPDWLRQ�1R�����������)HG��5HJ����������0DU���������������������������������������������������������������������

3URFODPDWLRQ�1R�����������)HG��5HJ����������0DU������������������������������������������������������������SDVVLP

3URFODPDWLRQ�1R�����������)HG��5HJ����������0DUFK�������������������������������������������������������SDVVLP�

5HTXLUHPHQWV�IRU�6XEPLVVLRQV�5HTXHVWLQJ�([FOXVLRQV�)URP�WKH�5HPHGLHV�
�����,QVWLWXWHG�LQ�3UHVLGHQWLDO�3URFODPDWLRQV�$GMXVWLQJ�,PSRUWV�RI�6WHHO�,QWR�
�����WKH�8QLWHG�6WDWHV�DQG�$GMXVWLQJ�,PSRUWV�RI�$OXPLQXP�,QWR�WKH�8QLWHG�6WDWHV��
�����DQG�WKH�)LOLQJ�RI�2EMHFWLRQV�WR�6XEPLWWHG�([FOXVLRQ�5HTXHVW�IRU�6WHHO�DQG�
�����$OXPLQXP�����)HG��5HJ����������'HS
W�RI�&RPPHUFH�0DU������������������������������������������������

0,6&(//$1(2,86�
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3XUVXDQW�WR�WKLV�&RXUW¶V�5XOHV����E���������E������DQG�����GHIHQGDQWV�UHVSHFWIXOO\�VXEPLW�

WKLV�PRWLRQ�WR�GLVPLVV�DQG�LQ�WKH�DOWHUQDWLYH�RSSRVLWLRQ�WR�SODLQWLIIV¶�UHTXHVW�IRU�D�WHPSRUDU\�

UHVWUDLQLQJ�RUGHU�DQG�SUHOLPLQDU\�LQMXQFWLRQ��

� 3ODLQWLIIV��ZKROO\�RZQHG�VXEVLGLDULHV�RI�3$2�6HYHUVWDO��D�ODUJH�5XVVLDQ�SURGXFHU�RI�

FDUERQ�DQG�DOOR\�VWHHO�SURGXFWV��3O��%U�����VHHN�WR�FKDOOHQJH�D�3UHVLGHQWLDO�3URFODPDWLRQ�LVVXHG�

SXUVXDQW�WR�6HFWLRQ�����RI�WKH�7UDGH�([SDQVLRQ�$FW�RI����������8�6�&�����������3URFODPDWLRQ�

1R�����������)HG��5HJ����������0DU������������6WHHO�3URFODPDWLRQ�,���$WWDFKPHQW�$��VHH�DOVR�

3URFODPDWLRQ�1R�����������)HG��5HJ����������0DU�������������6WHHO�3URFODPDWLRQ�,,���

$WWDFKPHQW�%���6WHHO�3URFODPDWLRQ�,�HVWDEOLVKHG�D�WDULII�RI����SHUFHQW�RQ�LPSRUWV�RI�FHUWDLQ�VWHHO�

DUWLFOHV��H[FOXGLQJ�LPSRUWV�IURP�&DQDGD�DQG�0H[LFR���7KH�3UHVLGHQW�LQVWLWXWHG�WKHVH�WDULII�

� 3XUVXDQW�WR�WKH�H[SHGLWHG�VFKHGXOH�SURSRVHG�E\�WKH�SODLQWLIIV��WKH�*RYHUQPHQW�LV�
VXEPLWWLQJ�WKLV�UHVSRQVH�ZLWKLQ�WKUHH�EXVLQHVV�GD\V�RI�UHFHLYLQJ�WKH�FRQILGHQWLDO�YHUVLRQ�RI�WKH�
SODLQWLIIV¶�PRWLRQ���:H�UHVSHFWIXOO\�UHVHUYH�WKH�ULJKW�WR�VXSSOHPHQW�WKLV�UHVSRQVH��EDVHG�XSRQ��
DPRQJ�RWKHU�WKLQJV��WKH�UHVXOWV�RI�GLVFRYHU\�FRQFHUQLQJ�SODLQWLIIV¶�LUUHSDUDEOH�KDUP�DVVHUWLRQV�
DQG�WHVWLPRQ\�DW�WKH�0DUFK����������KHDULQJ��
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PHDVXUHV�DIWHU�UHFHLYLQJ�DQ�LQYHVWLJDWLYH�UHSRUW�IURP�WKH�6HFUHWDU\�RI�&RPPHUFH��6HFUHWDU\�RU�

&RPPHUFH��WKDW�����IRXQG�VWHHO�DUWLFOHV�DUH�EHLQJ�LPSRUWHG�LQWR�WKH�8QLWHG�6WDWHV�LQ�TXDQWLWLHV�

DQG�XQGHU�FLUFXPVWDQFHV�WKDW�WKUHDWHQ�WR�LPSDLU�WKH�QDWLRQDO�VHFXULW\��DQG�����UHFRPPHQGHG�WKDW�

WKH�3UHVLGHQW�WDNH�VWHSV�WR�HQVXUH�WKH�HFRQRPLF�YLDELOLW\�RI�WKH�GRPHVWLF�VWHHO�LQGXVWU\��ZKLFK�LV�

YLWDO�WR�WKH�QDWLRQDO�VHFXULW\�DV�GHILQHG�LQ�6HFWLRQ��������

� 3ODLQWLIIV�DVN�WKLV�&RXUW�WR�VHFRQG�JXHVV�WKDW�GHWHUPLQDWLRQ��ZKLFK�WKH�3UHVLGHQW�PDGH�

SXUVXDQW�WR�DQ�H[SUHVV�JUDQW�RI�DXWKRULW\�IURP�&RQJUHVV���%XW�WKLV�&RXUW�ODFNV�MXULVGLFWLRQ�WR�

HQWHUWDLQ�VXFK�D�FKDOOHQJH�WR�WKH�GHWHUPLQDWLRQ�RI�WKH�3UHVLGHQW��ZKR�LV�QRW�DQ�³DJHQF\´�XQGHU�

WKH�$GPLQLVWUDWLYH�3URFHGXUH�$FW���6HH����8�6�&����������F��������L����&RXUWV�DUH�QRW�SHUPLWWHG�

WR�UHYLHZ�WKH�3UHVLGHQW¶V�ILQGLQJV�RI�IDFW�RU�KLV�VXEMHFWLYH�PRWLYDWLRQV�LQ�PDWWHUV�FRPPLWWHG�WR�

KLV�GLVFUHWLRQ���6HH�8QLWHG�6WDWHV�Y��*HRUJH�6��%XVK�	�&R�������8�6����������������������'DOWRQ�

Y��6SHFWHU������8�6�������������������)UDQNOLQ�Y��0DVVDFKXVHWWV������8�6����������������������

0RWLRQ�6\V��&RUS��Y��%XVK������)��G�������������)HG��&LU���������HQ�EDQF�� $GGLWLRQDOO\��

SODLQWLIIV�KDYH�IDLOHG�WR�SXUVXH�DGPLQLVWUDWLYH�UHPHGLHV�WKDW�FRXOG�REYLDWH�WKH�QHHG�IRU�WKLV�&RXUW�

WR�UHVROYH�WKHLU�FODLPV�DW�DOO��VXFK�WKDW�WKLV�VXLW�LV�QRW�ULSH�IRU�UHYLHZ���)RU�WKHVH�UHDVRQV��WKLV�FDVH�

VKRXOG�EH�GLVPLVVHG��DQG�SODLQWLIIV¶�UHTXHVW�IRU�HPHUJHQF\�UHOLHI�GHQLHG��

� (YHQ�LI�WKLV�&RXUW�KDV�MXULVGLFWLRQ�WR�FRQVLGHU�SODLQWLIIV¶�UHTXHVW�IRU�HPHUJHQF\�UHOLHI��QR�

VXFK�UHOLHI�LV�ZDUUDQWHG���3ODLQWLIIV�EHDU�WKH�EXUGHQ�WR�HVWDEOLVK�DOO�IRXU�FRPSRQHQWV�RI�WKH�

SUHOLPLQDU\�LQMXQFWLRQ�WHVW�WR�REWDLQ�UHOLHI��EXW�KHUH��WKH\�KDYH�HVWDEOLVKHG�QRQH���0RVW�

IXQGDPHQWDOO\��SODLQWLIIV�KDYH�QRW�VKRZQ�WKDW�WKH\�DUH�OLNHO\�WR�VXFFHHG�RQ�WKH�PHULWV���3ODLQWLIIV�

FODLP�WKDW�6WHHO�3URFODPDWLRQ�,�H[FHHGHG�WKH�3UHVLGHQW¶V�DXWKRULW\��DOOHJHGO\�EHFDXVH�WKH�³UHDO�

UHDVRQ´�WKH�3UHVLGHQW�LVVXHG�WKH�6WHHO�3URFODPDWLRQ�ZDV�WR�³UHYLWDOL]H�WKH�$PHULFDQ�VWHHO�

LQGXVWU\�´�3O��0RW�����3O��%U������DV�RSSRVHG�WR�WKH�QDWLRQDO�VHFXULW\�FRQFHUQV�VWDWHG�LQ�WKH�
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3URFODPDWLRQ�LWVHOI���&RPSO��������3O��%U����������7KDW�FODLP�PXVW�IDLO�EHFDXVH�WKH�&RXUW�FDQQRW�

UHYLHZ�WKH�3UHVLGHQW¶V�PRWLYDWLRQV�DQG��HYHQ�LI�LW�FRXOG��WKH�3UHVLGHQW�DFWHG�ZLWKLQ�&RQJUHVV¶�

EURDG�JUDQW�RI�DXWKRULW\���7KH�3UHVLGHQW��DQG�WKH�6HFUHWDU\��IROORZHG�6HFWLRQ����¶V�SURFHGXUHV��

UHFRJQL]HG�WKH�³FORVH�UHODWLRQ�RI�WKH�HFRQRPLF�ZHOIDUH�RI�WKH�1DWLRQ�WR�RXU�QDWLRQDO�VHFXULW\�´�

DQG�HYDOXDWHG�D�UDQJH�RI�VWDWXWRU\�IDFWRUV�WR�DVVHVV�WKH�³LPSDFW�RI�IRUHLJQ�FRPSHWLWLRQ�RQ�WKH�

HFRQRPLF�ZHOIDUH�RI�>WKH@�GRPHVWLF�>VWHHO@�LQGXVWU>\@�´�����8�6�&�����������7KHLU�ILQGLQJ�WKDW�

SURWHFWLQJ�GRPHVWLF�VWHHO�SURGXFWLRQ�LV�HVVHQWLDO�WR�WKH�QDWLRQDO�VHFXULW\�LV�HQWLUHO\�UHDVRQDEOH�

DQG�ODZIXO���3ODLQWLIIV�DUH�QRW�OLNHO\�WR�VXFFHHG�LQ�FODLPLQJ�RWKHUZLVH���

� -XVW�DV�LPSRUWDQWO\��SODLQWLIIV�KDYH�QRW�GHPRQVWUDWHG�WKDW�WKH\�ZLOO�VXIIHU�LUUHSDUDEOH�KDUP�

DEVHQW�HPHUJHQF\�UHOLHI���&RQWUDU\�WR�WKHLU�FODLP�WKDW�DQ\�WDULIIV�SDLG�DUH�QRQ�UHFRYHUDEOH²D�

FODLP�IRU�ZKLFK�WKH\�SURYLGH�QR�DXWKRULW\²WKLV�&RXUW�KDV�WKH�SRZHU�WR�RUGHU�UHIXQGV��OLTXLGDWLRQ�

RU�UHOLTXLGDWLRQ�RI�WKH�WDULIIV��ZLWK�LQWHUHVW���)XUWKHU��SODLQWLIIV¶�FODLP�WKDW�WKH\�ZLOO�VXIIHU�

LUUHSDUDEOH�KDUP�EHFDXVH�SD\PHQW�RI�WKH�WDULIIV�ZLOO�GULYH�WKHP�RXW�RI�EXVLQHVV�LV�QRW�FUHGLEOH���

%RWK�SODLQWLIIV�DUH�ZKROO\�RZQHG�VXEVLGLDULHV�RI�D�5XVVLDQ�SDUHQW�FRPSDQ\��3$2�6HYHUVWDO��WKDW�

KDV�QHDUO\����ELOOLRQ�LQ�DQQXDO�UHYHQXH���7KDW�SDUHQW�FRPSDQ\�KDV�PRUH�WKDQ�VXIILFLHQW�IXQGV�WR�

VXSSRUW�SODLQWLIIV�ZKLOH�WKHLU�FKDOOHQJH�LV�SHQGLQJ���:KLOH�SODLQWLIIV�ZRXOG�SUHIHU�QRW�WR�SD\�

WDULIIV�GXULQJ�WKH�SHQGHQF\�RI�OLWLJDWLRQ��D�FRPSDQ\¶V�GHVLUH�WR�DYRLG�WKH�³DGYHUVH�HFRQRPLF�

LPSDFW´�RI�DQ�LQFUHDVH�LQ�GXWLHV�RU�WDULIIV�GRHV�QRW�FRQVWLWXWH�LUUHSDUDEOH�KDUP���&RUXV�*URXS�

3/&�Y��%XVK������)��6XSS���G�������������&W��,QW¶O�7UDGH���������)RU�WKDW�UHDVRQ�DORQH��WKH�&RXUW�

VKRXOG�GHQ\�HPHUJHQF\�UHOLHI����

� )LQDOO\��WKH�SXEOLF�LQWHUHVW�DQG�EDODQFH�RI�KDUPV�ZHLJK�KHDYLO\�LQ�IDYRU�RI�WKH�8QLWHG�

6WDWHV���7KH�6HFUHWDU\�DQG�WKH�3UHVLGHQW�KDYH�GHWHUPLQHG�WKDW�WKH�WDULIIV�DUH�HVVHQWLDO�IRU�WKH�

QDWLRQDO�VHFXULW\���7KH�SXEOLF¶V�LQWHUHVW�LQ�QDWLRQDO�VHFXULW\�VLJQLILFDQWO\�RXWZHLJKV�WKH�SODLQWLIIV¶�
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LQWHUHVW�LQ�QRW�SD\LQJ�WKH�WDULIIV�IRU�WKH�GXUDWLRQ�RI�WKLV�SURFHHGLQJ��SD\PHQWV�WKH\�ZRXOG�UHFRYHU�

VKRXOG�WKH\�SUHYDLO���$FFRUGLQJO\��WKLV�&RXUW�VKRXOG�GHFOLQH�WR�HQWHU�HPHUJHQF\�LQMXQFWLYH�UHOLHI��������

67$78725<�)5$0(:25.�

� &RQJUHVV�HQDFWHG�6HFWLRQ�����WR�SURYLGH�³WKRVH�EHVW�DEOH�WR�MXGJH�QDWLRQDO�VHFXULW\�QHHGV�

������>ZLWK@�D�ZD\�RI�WDNLQJ�ZKDWHYHU�DFWLRQ�LV�QHHGHG�WR�DYRLG�D�WKUHDW�WR�WKH�QDWLRQDO�VHFXULW\�

WKURXJK�LPSRUWV�´��+�5��5HS��1R����������WK�&RQJ����G�6HVV��������������6HFWLRQ�����DXWKRUL]HV�

WKH�3UHVLGHQW��XSRQ�UHFHLSW�RI�D�UHSRUW�IURP�WKH�6HFUHWDU\�ILQGLQJ�WKDW�DQ�³DUWLFOH�LV�EHLQJ�

LPSRUWHG�LQWR�WKH�8QLWHG�6WDWHV�>D@�LQ�VXFK�TXDQWLWLHV�RU�>E@�XQGHU�VXFK�FLUFXPVWDQFHV�DV�WR�

WKUHDWHQ�WR�LPSDLU�WKH�QDWLRQDO�VHFXULW\�´�WR�WDNH�DFWLRQV�WKDW�³LQ�WKH�MXGJPHQW�RI�WKH�3UHVLGHQW´�

ZLOO�³DGMXVW�WKH�LPSRUWV�RI�WKH�DUWLFOH�DQG�LWV�GHULYDWLYHV�VR�WKDW�VXFK�LPSRUWV�ZLOO�QRW�WKUHDWHQ�WR�

LPSDLU�WKH�QDWLRQDO�VHFXULW\�´�����8�6�&���������F�����$�����

� 6SHFLILFDOO\��6HFWLRQ�����UHTXLUHV�WKH�6HFUHWDU\��RQ�UHTXHVW�RU�XSRQ�WKH�6HFUHWDU\¶V�RZQ�

PRWLRQ��WR�LQLWLDWH�DQ�³LQYHVWLJDWLRQ�WR�GHWHUPLQH�WKH�HIIHFWV�RQ�WKH�QDWLRQDO�VHFXULW\�RI�LPSRUWV�RI�

>DQ@�DUWLFOH�´��,G���������E�����$����7KH�VWDWXWH�GLUHFWV�WKH�6HFUHWDU\�WR�VXEPLW�WR�WKH�3UHVLGHQW�³D�

UHSRUW�RQ�WKH�ILQGLQJV�RI�VXFK�LQYHVWLJDWLRQ�ZLWK�UHVSHFW�WR�WKH�HIIHFW�RI�WKH�LPSRUWDWLRQ�RI�VXFK�

DUWLFOH�LQ�VXFK�TXDQWLWLHV�RU�XQGHU�VXFK�FLUFXPVWDQFHV�XSRQ�WKH�QDWLRQDO�VHFXULW\�´�DORQJ�ZLWK�

³UHFRPPHQGDWLRQV�������IRU�>3UHVLGHQWLDO@�DFWLRQ�RU�LQDFWLRQ´�EDVHG�RQ�WKH�LQYHVWLJDWLRQ¶V�ILQGLQJV���

,G���������E�����$����7KH�VWDWXWH�DGGLWLRQDOO\�UHTXLUHV�WKH�6HFUHWDU\�WR�FRQVXOW�ZLWK�WKH�6HFUHWDU\�

RI�'HIHQVH�DQG�RWKHU�8QLWHG�6WDWHV�RIILFLDOV��DQG��LI�DSSURSULDWH��WR�KROG�SXEOLF�KHDULQJV�RU�

RWKHUZLVH�DIIRUG�LQWHUHVWHG�SDUWLHV�DQ�RSSRUWXQLW\�WR�SUHVHQW�LQIRUPDWLRQ�DQG�DGYLFH�UHOHYDQW�WR�

WKH�LQYHVWLJDWLRQ���,G���������E�����$�����

� :LWKLQ����GD\V�DIWHU�UHFHLYLQJ�D�UHSRUW�ILQGLQJ�WKDW�DQ�DUWLFOH�LV�EHLQJ�LPSRUWHG�LQWR�WKH�

8QLWHG�6WDWHV�LQ�VXFK�TXDQWLWLHV�RU�XQGHU�VXFK�FLUFXPVWDQFHV�DV�WR�WKUHDWHQ�WR�LPSDLU�WKH�QDWLRQDO�
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VHFXULW\��6HFWLRQ�����DXWKRUL]HV�WKH�3UHVLGHQW�WR�����³GHWHUPLQH�ZKHWKHU�WKH�3UHVLGHQW�FRQFXUV�

ZLWK�WKH�ILQGLQJ�RI�WKH�6HFUHWDU\�´�DQG�����³LI�WKH�3UHVLGHQW�FRQFXUV��GHWHUPLQH�WKH�QDWXUH�DQG�

GXUDWLRQ�RI�WKH�DFWLRQ�WKDW��LQ�WKH�MXGJPHQW�RI�WKH�3UHVLGHQW��PXVW�EH�WDNHQ�WR�DGMXVW�WKH�LPSRUWV�

RI�WKH�DUWLFOH�DQG�LWV�GHULYDWLYHV�VR�WKDW�VXFK�LPSRUWV�ZLOO�QRW�WKUHDWHQ�WR�LPSDLU�WKH�QDWLRQDO�

VHFXULW\�´��,G���������F�����$����,I�WKH�3UHVLGHQW�GHWHUPLQHV�WR�WDNH�DFWLRQ��KH�PXVW�LPSOHPHQW�

WKDW�DFWLRQ�ZLWKLQ����GD\V�IROORZLQJ�WKDW�GHWHUPLQDWLRQ���,G���������F�����%���

� 6HFWLRQ�����G��LGHQWLILHV�D�QRQ�H[FOXVLYH�OLVW�RI�IDFWRUV�WKDW�WKH�6HFUHWDU\�DQG�WKH�

3UHVLGHQW�PXVW�FRQVLGHU�LQ�PDNLQJ�WKH�ILQGLQJV�DQG�GHWHUPLQDWLRQV�GHVFULEHG�DERYH���7KHVH�

LQFOXGH�WKH�³GRPHVWLF�SURGXFWLRQ�QHHGHG�IRU�SURMHFWHG�QDWLRQDO�GHIHQVH�UHTXLUHPHQWV´�DQG�³WKH�

FDSDFLW\�RI�GRPHVWLF�LQGXVWULHV�WR�PHHW�VXFK�>QDWLRQDO�GHIHQVH@�UHTXLUHPHQWV�´�DV�ZHOO�DV�³WKH�

UHTXLUHPHQWV�RI�JURZWK�RI�VXFK�LQGXVWULHV�DQG�VXFK�VXSSOLHV�DQG�VHUYLFHV�LQFOXGLQJ�WKH�

LQYHVWPHQW��H[SORUDWLRQ��DQG�GHYHORSPHQW�QHFHVVDU\�WR�DVVXUH�VXFK�JURZWK�´��,G���������G����

7KH\�DOVR�LQFOXGH�UHFRJQL]LQJ�³WKH�FORVH�UHODWLRQ�RI�WKH�HFRQRPLF�ZHOIDUH�RI�WKH�1DWLRQ�WR�RXU�

QDWLRQDO�VHFXULW\�´�³WKH�LPSDFW�RI�IRUHLJQ�FRPSHWLWLRQ�RQ�WKH�HFRQRPLF�ZHOIDUH�RI�LQGLYLGXDO�

GRPHVWLF�LQGXVWULHV�´�DQG�³DQ\�VXEVWDQWLDO�XQHPSOR\PHQW��GHFUHDVH�LQ�UHYHQXHV�RI�JRYHUQPHQW��

ORVV�RI�VNLOOV�RU�LQYHVWPHQW��RU�RWKHU�VHULRXV�HIIHFWV�UHVXOWLQJ�IURP�WKH�GLVSODFHPHQW�RI�DQ\�

GRPHVWLF�SURGXFWV�E\�H[FHVVLYH�LPSRUWV´�DV�ZHOO�DV�ZKHWKHU�³ZHDNHQLQJ�RI�RXU�LQWHUQDO�HFRQRP\�

PD\�LPSDLU�WKH�QDWLRQDO�VHFXULW\�´��,G����

)$&78$/�$1'�352&('85$/�+,6725<

,�� 7KH�6HFWLRQ�����6WHHO�,QYHVWLJDWLRQ�

2Q�$SULO�����������WKH�6HFUHWDU\�LQLWLDWHG�D�6HFWLRQ�����LQYHVWLJDWLRQ�WR�GHWHUPLQH�WKH�

HIIHFW�RI�LPSRUWV�RI�VWHHO�RQ�WKH�QDWLRQDO�VHFXULW\���6HH�JHQHUDOO\�8�6� '(3¶7�2)�&200(5&(� 7+(�

())(&7�2)�,032576�2)�67((/�21�7+(�1$7,21$/�6(&85,7<��-DQ�������������(&)�1R��������
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�%XUHDX�RI�,QGXVWU\�DQG�6HFXULW\��%,6��6WHHO�5HS�����2Q�WKDW�VDPH�GDWH��&RPPHUFH�QRWLILHG�WKH�

6HFUHWDU\�RI�'HIHQVH�SXUVXDQW�WR����8�6�&���������E����%,6�6WHHO�5HS��DW�����LG��DW�$SS��$���7KH�

'HSDUWPHQW�RI�'HIHQVH�UHVSRQGHG�WR�WKH�6HFUHWDU\¶V�UHTXHVW�RQ�0D\�����������%,6�6WHHO�5HS��DW�

$SS��$���&RPPHUFH�KHOG�D�SXEOLF�KHDULQJ�FRQFHUQLQJ�WKH�LQYHVWLJDWLRQ�RQ�0D\�����������DW�

ZKLFK����ZLWQHVVHV�WHVWLILHG��DQG�UHYLHZHG�����ZULWWHQ�SXEOLF�FRPPHQW�VXEPLVVLRQV�FRQFHUQLQJ�

WKH�LQYHVWLJDWLRQ���%,6�6WHHO�5HS���������$SS��&�*���7KH�6HFUHWDU\�LVVXHG�KLV�UHSRUW�DQG�

UHFRPPHQGDWLRQ�WR�WKH�3UHVLGHQW�RQ�-DQXDU\�����������ZLWKLQ�����GD\V�RI�LQLWLDWLRQ�RI�WKH�

LQYHVWLJDWLRQ��LQ�FRPSOLDQFH�ZLWK�VHFWLRQ������E�����$����%,6�6WHHO�5HS��DW���������������

7KH�6HFUHWDU\�ILUVW�IRXQG�WKDW�WKH�DYDLODELOLW\�RI�VWHHO�PDQXIDFWXUHG�E\�D�KHDOWK\�GRPHVWLF�

LQGXVWU\�LV�LPSRUWDQW�WR�QDWLRQDO�GHIHQVH���,G��DW��������$SS��+���,Q�DVVHVVLQJ�GRPHVWLF�SURGXFWLRQ�

QHHGHG�IRU�SURMHFWHG�QDWLRQDO�GHIHQVH�UHTXLUHPHQWV��WKH�6HFUHWDU\�H[SODLQHG�WKDW�WKH�'HSDUWPHQW�

RI�'HIHQVH�³KDV�D�ODUJH�DQG�RQJRLQJ�QHHG�IRU�D�UDQJH�RI�VWHHO�SURGXFWV�WKDW�DUH�XVHG�LQ�

IDEULFDWLQJ�ZHDSRQV�DQG�UHODWHG�V\VWHPV�IRU�WKH�QDWLRQ¶V�GHIHQVH���'HIHQVH�UHTXLUHPHQWV�DUH�PHW�

E\�VWHHO�FRPSDQLHV�ZKLFK�DOVR�VXSSRUW�WKH�UHTXLUHPHQWV�IRU�FULWLFDO�LQIUDVWUXFWXUH�DQG�

FRPPHUFLDO�LQGXVWULHV�´��,G���$SS��+�DW�����)RU�H[DPSOH��WKH�6HFUHWDU\�QRWHG�WKDW�³1DY\�VKLS�

KXOOV�UHTXLUH�VWHHO�SURGXFHG�IURP�LQWHJUDWHG�VWHHO�PLOOV�´�DQG�³DLUFUDIW�UHTXLUH�H[RWLF�VWHHO�DOOR\V�

ZLWK�KLJK�VWUHQJWK�DQG�ORZ�ZHLJKW�´��,G���7KH�6HFUHWDU\�IXUWKHU�QRWHG�WKDW�SRVVLEOH�LQFUHDVHV�LQ�

WKH�QXPEHU�RI�1DY\�VKLSV�ZRXOG�³FUHDW>H@�DQ�LQFUHDVH�LQ�WKH�GHPDQG�IRU�VSHFLDOL]HG�VWHHO�IRU�

PLOLWDU\�SXUSRVHV�´��,G���0RUHRYHU��³>L@Q�PDQ\�FDVHV��WKH�8�6��PLOLWDU\�UHOLHV�RQ�VSHFLDO�W\SHV�RI�

VWHHO�DQG�WKH�8�6��VWHHO�LQGXVWU\¶V�DELOLW\�WR�VXSSRUW�FULWLFDO�GHIHQVH�QHHGV�´��,G��DW�$SS��+�DW�����

/LNHZLVH��WKH�6HFUHWDU\�H[SODLQHG�WKDW�VWHHO�LV�QHFHVVDU\�IRU�FULWLFDO�LQIUDVWUXFWXUH���,G��DW���������

6HFRQG��WKH�6HFUHWDU\�IRXQG�WKDW�³LPSRUWV�LQ�VXFK�TXDQWLWLHV�DV�DUH�SUHVHQWO\�IRXQG�

DGYHUVHO\�LPSDFW�WKH�HFRQRPLF�ZHOIDUH�RI�WKH�8�6��VWHHO�LQGXVWU\�´��,G��DW���������,Q�UHDFKLQJ�WKLV�
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ILQGLQJ��WKH�6HFUHWDU\�GHWHUPLQHG�WKDW��³>L@Q�WKH�VWHHO�VHFWRU��IRUHLJQ�FRPSHWLWLRQ�LV�FKDUDFWHUL]HG�

E\�VXEVWDQWLDO�DQG�VXVWDLQHG�JOREDO�RYHUFDSDFLW\�DQG�SURGXFWLRQ�LQ�H[FHVV�RI�IRUHLJQ�GRPHVWLF�

GHPDQG�´��,G��DW������$V�D�UHVXOW�RI�WKLV�RYHUFDSDFLW\��WKH�6HFUHWDU\�IRXQG���

6LJQLILFDQW�LQFUHDVHV�LQ�VWHHO�LPSRUWV�LQWR�WKH�8QLWHG�6WDWHV��LG��DW���������

+LJK�LPSRUW�SHQHWUDWLRQ��LG��DW������

+LJK�LPSRUW�WR�H[SRUW�UDWLR��LG��DW���������

5HODWLYHO\�KLJK�SULFHV�LQ�WKH�8QLWHG�6WDWHV��HQFRXUDJLQJ�LPSRUWV�IURP�ORZ�FRVW�
FRPSHWLWRUV�DQG�GLVFRXUDJLQJ�8QLWHG�6WDWHV�H[SRUWV��LG��DW���������

6WHHO�PLOO�FORVXUHV�LQ�WKH�8QLWHG�6WDWHV��UHVXOWLQJ�LQ�ORVV�RI�FDSDFLW\�DQG�H[SHUWLVH��
LG��DW��������VHH�LG��DW�����³>F@ORVXUHV�RI�VPDOOHU�VWHHO�PLOOV�KDYH�KDG�HTXDOO\�
GHYDVWDWLQJ�LPSDFWV�RQ�HPSOR\PHQW´����

/RVV�RI�HPSOR\HH�H[SHUWLVH��LG��DW���������

8QIDLU�WUDGH��LG��DW������

/RVV�RI�GRPHVWLF�VDOHV�WR�LPSRUWV��LG��DW���������

)LQDQFLDO�GLVWUHVV�RI�WKH�LQGXVWU\��HVSHFLDOO\�IRU�ODUJH�LQWHJUDWHG�PLOOV�ZLWK�KLJK�
IL[HG�FRVWV��LG��DW��������DQG��

$�GHFOLQH�LQ�FDSLWDO�H[SHQGLWXUHV���,G��DW��������

7KLUG��WKH�6HFUHWDU\�IRXQG�WKDW�GRPHVWLF�VWHHO�SURGXFWLRQ�FDSDFLW\�LV�³VWDJQDQW�DQG�

FRQFHQWUDWHG´�DQG��LPSRUWDQWO\��WKDW�FDSDFLW\�IRU�SURGXFWLRQ�LQ�LQWHJUDWHG�IDFLOLWLHV�KDV�IDOOHQ�

SUHFLSLWRXVO\�RYHU�WKH�ODVW�WZR�GHFDGHV���6SHFLILFDOO\��VLQFH�³�����WKHUH�KDV�EHHQ�RYHU�D����

SHUFHQW�UHGXFWLRQ�LQ�WKH�QXPEHU�RI�EDVLF�R[\JHQ�IXUQDFHV�RSHUDWLQJ�LQ�WKH�8QLWHG�6WDWHV��DQG����

SHUFHQW�RI�WKH�UHPDLQLQJ�EDVLF�R[\JHQ�IXUQDFHV�DUH�FXUUHQWO\�LGOHG�´��,G��DW������$V�D�UHVXOW��³D�

IXUWKHU�UHGXFWLRQ�LQ�EDVLF�R[\JHQ�IXUQDFH�FDSDFLW\��ZKLFK�LV�HVSHFLDOO\�LPSRUWDQW�WR�WKH�DELOLW\�RI�

GRPHVWLF�LQGXVWU\�WR�PHHW�QDWLRQDO�VHFXULW\�QHHGV��LV�LQHYLWDEOH�LI�WKH�SUHVHQW�LPSRUWV�FRQWLQXH�RU�

LQFUHDVH�´��,G��DW�����VHH�DOVR�LG��DW������7KLV�ZRXOG�SODFH�WKH�8QLWHG�6WDWHV�LQ�D�SRVLWLRQ�ZKHUH�LW�



�

PD\�EH�XQDEOH�WR�PHHW�GHPDQGV�IRU�QDWLRQDO�GHIHQVH�DQG�FULWLFDO�LQGXVWULHV�LQ�D�QDWLRQDO�

HPHUJHQF\���,G��DW���������7KH�6HFUHWDU\�IXUWKHU�IRXQG�WKDW�GRPHVWLF�VWHHO�SURGXFWLRQ�LV�IDU�EHORZ�

GHPDQG��ZKHUHDV�GRPHVWLF�XWLOL]DWLRQ�UDWHV�DUH�ZHOO�EHORZ�D�VXVWDLQDEOH�OHYHO���,G��DW��������LG��DW�

����³2YHUDOO��VWHHO�PLOO�SURGXFWLRQ�FDSDFLW\�XWLOL]DWLRQ�KDV�GHFOLQHG�IURP����SHUFHQW�LQ�������WR�

�����SHUFHQW�LQ�������WR������SHUFHQW�LQ������´����*LYHQ�WKH�GRPHVWLF�LQGXVWU\¶V�FRQWUDFWLRQ��WKH�

6HFUHWDU\�IRXQG�WKDW��³>L@I�WKH�8�6��UHTXLUHV�D�VLPLODU�LQFUHDVH�LQ�VWHHO�SURGXFWLRQ�DV�LW�GLG�GXULQJ�

SUHYLRXV�QDWLRQDO�HPHUJHQFLHV��GRPHVWLF�VWHHO�SURGXFWLRQ�FDSDFLW\�PD\�EH�LQVXIILFLHQW�WR�VDWLVI\�

QDWLRQDO�VHFXULW\�QHHGV�´��,G��DW�����

)RXUWK��WKH�6HFUHWDU\�IRXQG�WKDW�JOREDO�H[FHVV�VWHHO�FDSDFLW\�LV�ZHDNHQLQJ�WKH�GRPHVWLF�

VWHHO�HFRQRP\���,G��DW������7KH�6HFUHWDU\�H[SODLQHG�WKDW�WKHUH�LV�³VXEVWDQWLDO�FKURQLF�JOREDO�

H[FHVV�VWHHO�SURGXFWLRQ�OHG�E\�&KLQD�´�LG���DQG�WKDW�VHYHUDO�RWKHU�FRXQWULHV�DOVR�FRQWLQXH�WR�DGG�

SURGXFWLRQ�FDSDFLW\���,G��DW������7KH�DGGLWLRQDO�JOREDO�VWHHO�FDSDFLW\�FRPLQJ�RQOLQH�³UHSUHVHQWV�

RYHU����SHUFHQW�RI�H[LVWLQJ�8�6��VWHHOPDNLQJ�SURGXFWLRQ�FDSDFLW\��GHPRQVWUDWLQJ�WKDW�WKH�LPSRUW�

FKDOOHQJH�WR�8�6��LQGXVWU\�LV�FRQWLQXLQJ�WR�JURZ�´��,G���,Q�OLJKW�RI�KLV�ILQGLQJ��WKH�6HFUHWDU\�

UHFRPPHQGHG�WKDW�³WKH�3UHVLGHQW�WDNH�LPPHGLDWH�DFWLRQ�E\�DGMXVWLQJ�WKH�OHYHO�RI�LPSRUWV�WKURXJK�

TXRWDV�RU�WDULIIV�RQ�VWHHO�LPSRUWHG�LQWR�WKH�8QLWHG�6WDWHV�������>VR�DV�WR@�NHHS�WKH�8�6��VWHHO�

LQGXVWU\�ILQDQFLDOO\�YLDEOH�DQG�DEOH�WR�PHHW�8�6��QDWLRQDO�VHFXULW\�QHHGV�´��,G��DW�������

7KH�6HFUHWDU\�UHFRPPHQGHG�WZR�DOWHUQDWLYH�DSSURDFKHV���)LUVW��WKH�6HFUHWDU\�

UHFRPPHQGHG�HLWKHU�D�JOREDO�WDULII�RI����SHUFHQW��LQ�DGGLWLRQ�WR�DQ\�DSSOLFDEOH�DQWLGXPSLQJ�RU�

FRXQWHUYDLOLQJ�GXWLHV���RU�D�JOREDO�TXRWD�RI����SHUFHQW�RI�FXUUHQW�LPSRUW�YROXPH��VR�DV�WR�LQFUHDVH�

WKH�GRPHVWLF�LQGXVWU\¶V�FDSDFLW\�XWLOL]DWLRQ�UDWH�WR����SHUFHQW���,G��DW���������$OWHUQDWLYHO\��WKH�

6HFUHWDU\�SURSRVHG�D�KLJKHU�WDULII�RI����SHUFHQW��LQ�DGGLWLRQ�WR�DQ\�DSSOLFDEOH�DQWLGXPSLQJ�RU�

FRXQWHUYDLOLQJ�GXWLHV��WR�EH�LPSRVHG�RQ�D�VXEVHW�RI�LPSRUWHUV�LQ�FRQMXQFWLRQ�ZLWK�D�TXRWD�RQ�DOO�



�

UHPDLQLQJ�LPSRUWHUV�IL[HG�DW�����SHUFHQW�RI������LPSRUW�YROXPHV���,G��DW������7KH�6HFUHWDU\�DOVR�

SURSRVHG�WKDW�DQ\�ILQDO�SURFODPDWLRQ�VKRXOG�DOORZ�WKH�3UHVLGHQW�WR�H[HPSW�FHUWDLQ�FRXQWULHV�IURP�

DQ\�PHDVXUHV��ZLWK�FRUUHVSRQGLQJ�DGMXVWPHQWV�PDGH�WR�WKH�WDULII�RU�TXRWDV�LQYROYLQJ�XQ�

H[HPSWHG�FRXQWULHV��DQG�WKDW�&RPPHUFH�VKRXOG�EH�DOORZHG�WR�H[FOXGH�SDUWLFXODU�SURGXFWV�EDVHG�

RQ�ODFN�RI�VXIILFLHQW�8QLWHG�6WDWHV�SURGXFWLRQ�FDSDFLW\�RI�FRPSDUDEOH�SURGXFWV�RU�VSHFLILF�

QDWLRQDO�VHFXULW\�FRQVLGHUDWLRQV���,G��DW�����

,,�� 7KH�3UHVLGHQW¶V�3URFODPDWLRQV�$QG�7KHLU�,PSOHPHQWDWLRQ�

$�� 6WHHO�3URFODPDWLRQ�,�

2Q�0DUFK����������DIWHU�FRQVLGHULQJ�WKH�6HFUHWDU\¶V�UHSRUW�DQG�UHFRPPHQGDWLRQV��DV�ZHOO�

DV�RWKHU�LQIRUPDWLRQ�DYDLODEOH�WR�KLP��WKH�3UHVLGHQW�LVVXHG�D�3URFODPDWLRQ�DQQRXQFLQJ�PHDVXUHV�

RQ�³DGMXVWLQJ�LPSRUWV�RI�VWHHO�LQWR�WKH�8QLWHG�6WDWHV�´��6HH�JHQHUDOO\�6WHHO�3URFODPDWLRQ�,���

$FWLQJ�SXUVXDQW�WR�KLV�FRQVWLWXWLRQDO�DQG�VWDWXWRU\�DXWKRULW\��LQFOXGLQJ�6HFWLRQ������WKH�3UHVLGHQW�

HVWDEOLVKHG�D����SHUFHQW�WDULII�RQ�LPSRUWV�RI�VWHHO�DUWLFOHV��WR�WDNH�HIIHFW�0DUFK������������,G��FO��

�����������

7KH�3UHVLGHQW�ILUVW�DFNQRZOHGJHG�WKH�6HFUHWDU\¶V�ILQGLQJV�WKDW�WKH�SUHVHQW�TXDQWLWLHV�RI�

VWHHO�LPSRUWV�DQG�WKH�FLUFXPVWDQFHV�RI�JOREDO�H[FHVV�FDSDFLW\�IRU�SURGXFLQJ�VWHHO�DUH�³ZHDNHQLQJ�

RXU�LQWHUQDO�HFRQRP\�´�UHVXOWLQJ�LQ�WKH�SHUVLVWHQW�WKUHDW�RI�IXUWKHU�FORVXUHV�RI�GRPHVWLF�VWHHO�

SURGXFWLRQ�IDFLOLWLHV�DQG�WKH�³VKULQNLQJ�>RI�RXU@�DELOLW\�WR�PHHW�QDWLRQDO�VHFXULW\�SURGXFWLRQ�

UHTXLUHPHQWV�LQ�D�QDWLRQDO�HPHUJHQF\�´��,G��������7KH�3UHVLGHQW�IXUWKHU�QRWHG�WKH�6HFUHWDU\¶V�

FRQFOXVLRQ�WKDW��EHFDXVH�RI�WKHVH�ULVNV�DQG�WKH�ULVN�WKDW�WKH�8QLWHG�6WDWHV�PD\�EH�XQDEOH�WR�³PHHW�

>VWHHO@�GHPDQGV�IRU�QDWLRQDO�GHIHQVH�DQG�FULWLFDO�LQGXVWULHV�LQ�D�QDWLRQDO�HPHUJHQF\�´�WKH�SUHVHQW�

TXDQWLWLHV�DQG�FLUFXPVWDQFHV�RI�VWHHO�LPSRUWV�WKUHDWHQ�WR�LPSDLU�WKH�QDWLRQDO�VHFXULW\�DV�GHILQHG�

LQ�6HFWLRQ�������,G���,Q�DGGLWLRQ��WKH�3UHVLGHQW�FRQVLGHUHG�XSGDWHG�LPSRUW�DQG�SURGXFWLRQ�



��

QXPEHUV�IURP�������WKH�FRQWLQXHG�KLJK�OHYHO�RI�LPSRUWV�VLQFH�WKH�EHJLQQLQJ�RI�������DQG�WKH�

IDLOXUH�RI�RWKHU�FRXQWULHV�WR�WDNH�PHDVXUHV�WR�UHGXFH�JOREDO�H[FHVV�FDSDFLW\���,G���������

7KH�3UHVLGHQW�³FRQFXU>UHG@�LQ�WKH�6HFUHWDU\¶V�ILQGLQJ�WKDW�VWHHO�DUWLFOHV�DUH�EHLQJ�

LPSRUWHG�LQWR�WKH�8QLWHG�6WDWHV�LQ�VXFK�TXDQWLWLHV�DQG�XQGHU�VXFK�FLUFXPVWDQFHV�DV�WR�WKUHDWHQ�WR�

LPSDLU�WKH�QDWLRQDO�VHFXULW\�RI�WKH�8QLWHG�6WDWHV>�@´��,G��������)XUWKHU��WKH�3UHVLGHQW�³FRQVLGHUHG�

>WKH�6HFUHWDU\¶V@�UHFRPPHQGDWLRQV´�UHJDUGLQJ�VWHSV�WR�DGMXVW�VWHHO�LPSRUWV���,G�

,Q�DGRSWLQJ�WKH�WDULII��WKH�3UHVLGHQW�UHFRJQL]HG�WKDW�WKH�8QLWHG�6WDWHV�³KDV�LPSRUWDQW�

VHFXULW\�UHODWLRQVKLSV�ZLWK�VRPH�FRXQWULHV�ZKRVH�H[SRUWV�RI�VWHHO�DUWLFOHV�WR�WKH�8QLWHG�6WDWHV�

ZHDNHQ�RXU�LQWHUQDO�HFRQRP\�DQG�WKHUHE\�WKUHDWHQ�WR�LPSDLU�WKH�QDWLRQDO�VHFXULW\´�DQG�WKDW�WKHVH�

FRXQWULHV�KDYH�D�³VKDUHG�FRQFHUQ�DERXW�JOREDO�H[FHVV�FDSDFLW\��D�FLUFXPVWDQFH�WKDW�LV�

FRQWULEXWLQJ�WR�WKH�WKUHDWHQHG�LPSDLUPHQW�RI�WKH�QDWLRQDO�VHFXULW\�´��,G��������+H�SURFODLPHG�WKDW�

³DQ\�FRXQWU\�ZLWK�ZKLFK�>WKH�8QLWHG�6WDWHV�KDV@�D�VHFXULW\�UHODWLRQVKLS´�FRXOG�GLVFXVV�ZLWK�WKH�

8QLWHG�6WDWHV�DOWHUQDWLYH�ZD\V�WR�DGGUHVV�WKH�WKUHDWHQHG�LPSDLUPHQW�RI�WKH�QDWLRQDO�VHFXULW\�

FDXVHG�E\�LPSRUWV�IURP�WKDW�FRXQWU\´�DQG�WKDW��³>V@KRXOG�WKH�8QLWHG�6WDWHV�DQG�DQ\�VXFK�FRXQWU\�

DUULYH�DW�D�VDWLVIDFWRU\�DOWHUQDWLYH�PHDQV�WR�DGGUHVV�WKH�WKUHDW�WR�WKH�QDWLRQDO�VHFXULW\�VXFK�WKDW�,�

GHWHUPLQH�WKDW�LPSRUWV�IURP�WKDW�FRXQWU\�QR�ORQJHU�WKUHDWHQ�WR�LPSDLU�WKH�QDWLRQDO�VHFXULW\��,�PD\�

UHPRYH�RU�PRGLI\�WKH�UHVWULFWLRQ�RQ�VWHHO�DUWLFOHV�LPSRUWV�IURP�WKDW�FRXQWU\�DQG��LI�QHFHVVDU\��

PDNH�DQ\�FRUUHVSRQGLQJ�DGMXVWPHQWV�WR�WKH�WDULII�DV�LW�DSSOLHV�WR�RWKHU�FRXQWULHV�DV�RXU�QDWLRQDO�

VHFXULW\�LQWHUHVWV�UHTXLUH�´��,G����

,Q�DGGLWLRQ��DIWHU�FRQFOXGLQJ�WKDW�&DQDGD�DQG�0H[LFR�SUHVHQW�D�VSHFLDO�FDVH��JLYHQ�RXU�

PXWXDO�LQWHUHVWV�LQ�QDWLRQDO�VHFXULW\�PDWWHUV�DQG�LQ�DGGUHVVLQJ�JOREDO�H[FHVV�VWHHO�FDSDFLW\��WKHLU�

UREXVW�HFRQRPLF�LQWHJUDWLRQ�ZLWK�RXU�HFRQRP\��DQG�WKH�H[SRUW�RI�VWHHO�DUWLFOHV�WR�&DQDGD�DQG�

0H[LFR��DPRQJ�RWKHU�IDFWRUV��WKH�3UHVLGHQW�GHWHUPLQHG�WKDW�WKH�DSSURSULDWH�PHDQV�WR�DGGUHVV�WKH�
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WKUHDW�WR�WKH�QDWLRQDO�VHFXULW\�SRVHG�E\�LPSRUWV�RI�VWHHO�DUWLFOHV�IURP�&DQDGD�DQG�0H[LFR�LV�WR�

FRQWLQXH�GLVFXVVLRQV�DQG�WR�H[HPSW�VWHHO�DUWLFOH�LPSRUWV�IURP�WKRVH�FRXQWULHV��DW�OHDVW�DW�WKLV�WLPH�

�ZKLOH�QRWLQJ�KLV�H[SHFWDWLRQ�WKDW�&DQDGD�DQG�0H[LFR�ZLOO�WDNH�DFWLRQ�WR�SUHYHQW�WUDQVVKLSPHQW�

RI�VWHHO�DUWLFOHV�WR�WKH�8QLWHG�6WDWHV����,G���������

7KH�3UHVLGHQW�DXWKRUL]HG�WKH�6HFUHWDU\��LQ�FRQVXOWDWLRQ�ZLWK�RWKHU�VHQLRU�RIILFLDOV��WR�

SURYLGH�UHOLHI�IURP�WKH�WDULII�³IRU�DQ\�VWHHO�DUWLFOH�GHWHUPLQHG�QRW�WR�EH�SURGXFHG�LQ�WKH�8QLWHG�

6WDWHV�LQ�D�VXIILFLHQW�DQG�UHDVRQDEO\�DYDLODEOH�DPRXQW�RU�RI�D�VDWLVIDFWRU\�TXDOLW\´�DQG�DOVR�

DXWKRUL]HG�WKH�6HFUHWDU\�WR�SURYLGH�VXFK�UHOLHI�³EDVHG�XSRQ�VSHFLILF�QDWLRQDO�VHFXULW\�

FRQVLGHUDWLRQV�´��,G��FO��������7KH�3UHVLGHQW�HODERUDWHG�WKDW�³>V@XFK�UHOLHI�VKDOO�EH�SURYLGHG�IRU�D�

VWHHO�DUWLFOH�RQO\�DIWHU�D�UHTXHVW�IRU�H[FOXVLRQ�LV�PDGH�E\�D�GLUHFWO\�DIIHFWHG�SDUW\�ORFDWHG�LQ�WKH�

8QLWHG�6WDWHV�´��,G���7KH�3UHVLGHQW�DOVR�LQVWUXFWHG�WKH�6HFUHWDU\�WR�LVVXH�SURFHGXUHV�IRU�VXFK�

H[FOXVLRQ�UHTXHVWV���,G��FO�������

)LQDOO\��WKH�3UHVLGHQW�GLUHFWHG�WKH�6HFUHWDU\�WR�PRQLWRU�LPSRUWV�RI�VWHHO�DUWLFOHV�DQG�WR�

UHYLHZ�WKH�VWDWXV�RI�VXFK�LPSRUWV�ZLWK�UHVSHFW�WR�WKH�QDWLRQDO�VHFXULW\��7KH�3UHVLGHQW�IXUWKHU�

LQVWUXFWHG�WKH�6HFUHWDU\�WR�LQIRUP�KLP�RI�DQ\�FLUFXPVWDQFHV�³WKDW�LQ�WKH�6HFUHWDU\¶V�RSLQLRQ�

PLJKW�LQGLFDWH�WKH�QHHG�IRU�IXUWKHU�DFWLRQ�E\�WKH�3UHVLGHQW�XQGHU�6HFWLRQ�����´�RU�³WKDW�LQ�WKH�

6HFUHWDU\¶V�RSLQLRQ�PLJKW�LQGLFDWH�WKDW�WKH�LQFUHDVH�LQ�GXW\�UDWH�SURYLGHG�IRU�LQ�WKLV�SURFODPDWLRQ�

LV�QR�ORQJHU�QHFHVVDU\�´��,G��FO����E���

%�� 6WHHO�3URFODPDWLRQ�,,�

$IWHU�LVVXDQFH�RI�6WHHO�3URFODPDWLRQ�,��D�QXPEHU�RI�FRXQWULHV�LQLWLDWHG�LQWHQVH�GLVFXVVLRQV�

ZLWK�WKH�3UHVLGHQW��WKH�8QLWHG�6WDWHV�7UDGH�5HSUHVHQWDWLYH��8675���DQG�&RPPHUFH�WR�SURYLGH�

DSSURSULDWH�DVVXUDQFHV�FRQFHUQLQJ�VWHHO�H[SRUWV�WR�WKH�8QLWHG�6WDWHV���0DQ\�RI�WKHVH�FRXQWULHV�

VKDUH�RXU�FRXQWU\¶V�FRQFHUQV�DERXW�JOREDO�VWHHO�RYHUFDSDFLW\�DQG�WKH�LPSDFW�RI�RYHUFDSDFLW\�RQ�
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VXVWDLQDEOH�VWHHO�SURGXFWLRQ�WR�VXSSRUW�WKHLU�PLOLWDU\�LQGXVWULDO�EDVH�QHHGV���0DQ\�RI�WKHVH�

FRXQWULHV�DUH�FORVH�DOOLHV�RI�WKH�8QLWHG�6WDWHV�DQG�VKDUH�PXWXDO�VHFXULW\�DUUDQJHPHQWV�DQG�

VWUDWHJLHV�ZLWK�RXU�FRXQWU\���6WHHO�3URFODPDWLRQ�,,����������7KH�3UHVLGHQW�WKXV�GHWHUPLQHG�RQ�

0DUFK�����������WKDW��EHFDXVH�WKH�8QLWHG�6WDWHV�ZDV�LQ�FRQWLQXLQJ�GLVFXVVLRQV�ZLWK��DQG�KDV�

LPSRUWDQW�VHFXULW\�UHODWLRQVKLSV�ZLWK��$XVWUDOLD��$UJHQWLQD��6RXWK�.RUHD��%UD]LO��DQG�WKH�(8�

PHPEHU�FRXQWULHV��KH�ZRXOG�WHPSRUDULO\�H[HPSW�WKRVH�FRXQWULHV�IURP�WKH�WDULIIV�XQWLO�0D\����

������LQ�WKH�KRSH�RI�UHDFKLQJ�DJUHHPHQWV�UHJDUGLQJ�DOWHUQDWLYH�PHDQV�WR�DGGUHVV�WKH�WKUHDW�WR�

QDWLRQDO�VHFXULW\�SRVHG�E\�VWHHO�LPSRUWV�IURP�WKRVH�FRXQWULHV���7KH�3UHVLGHQW�DOVR�OLPLWHG�WKH�

H[HPSWLRQ�IRU�&DQDGD�DQG�0H[LFR�WR�0D\�����������,G��

&�� &RPPHUFH¶V�$GPLQLVWUDWLYH�([FOXVLRQ�3URFHGXUHV�

&RQVLVWHQW�ZLWK�WKH�3UHVLGHQW¶V�GLUHFWLRQ�WR�&RPPHUFH�WR�LPSOHPHQW�D�SURFHVV�IRU�

FRQVLGHULQJ�UHTXHVWV�IRU�H[FOXVLRQ�IURP�WKH�6HFWLRQ�����WDULIIV��6WHHO�3URFODPDWLRQ�,��FO�����������

&RPPHUFH�SURPXOJDWHG�LQWHULP�ILQDO�UXOHV�IRU�WKDW�SURFHVV���5HTXLUHPHQWV�IRU�6XEPLVVLRQV�

5HTXHVWLQJ�([FOXVLRQV�)URP�WKH�5HPHGLHV�,QVWLWXWHG�LQ�3UHVLGHQWLDO�3URFODPDWLRQV�$GMXVWLQJ�

,PSRUWV�RI�6WHHO�,QWR�WKH�8QLWHG�6WDWHV�DQG�$GMXVWLQJ�,PSRUWV�RI�$OXPLQXP�,QWR�WKH�8QLWHG�

6WDWHV��DQG�WKH�)LOLQJ�RI�2EMHFWLRQV�WR�6XEPLWWHG�([FOXVLRQ�5HTXHVWV�IRU�6WHHO�DQG�$OXPLQXP�����

)HG��5HJ����������'HS¶W�RI�&RPPHUFH�0DU�������������,QWHULP�)LQDO�5XOH����7KH�H[FOXVLRQ�

SURFHVV�LV�RSHQ�WR�DQ\�LQGLYLGXDO�RU�RUJDQL]DWLRQ�XVLQJ�VWHHO�DUWLFOHV�LQ�EXVLQHVV�DFWLYLWLHV�LQ�WKH�

8QLWHG�6WDWHV��H�J���FRQVWUXFWLRQ��PDQXIDFWXULQJ��RU�VXSSO\LQJ�VWHHO�WR�XVHUV����,G��DW���������

������������$Q�DUWLFOH�PD\�EH�H[FOXGHG�LI�LW�LV�QRW�SURGXFHG�LQ�WKH�8QLWHG�6WDWHV�LQ�D�VXIILFLHQW�

DQG�UHDVRQDEO\�DYDLODEOH�DPRXQW��RU�LQ�D�VDWLVIDFWRU\�TXDOLW\��RU�IRU�D�VSHFLILF�QDWLRQDO�VHFXULW\�

FRQVLGHUDWLRQ���,G��DW�����������������
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&RPPHUFH¶V�H[FOXVLRQ�SURFHGXUHV�DUH�WUDQVSDUHQW�DQG�HIILFLHQW���$OO�H[FOXVLRQ�UHTXHVWV��

REMHFWLRQV��DQG�FRPPHQWV�ZLOO�EH�PDGH�DYDLODEOH�IRU�SXEOLF�LQVSHFWLRQ������)HG��5HJ��DW���������

���������6SHFLDO�SURFHGXUHV�DUH�DYDLODEOH�WR�KDQGOH�VXEPLVVLRQ�RI�SURSULHWDU\�LQIRUPDWLRQ���,G��DW�

���������%,6�KDV�SRVWHG�IRUPV�IRU�PDNLQJ�H[FOXVLRQ�UHTXHVWV�DQG�IRU�VXEPLWWLQJ�REMHFWLRQV�RU�

FRPPHQWV�RQ�LWV�ZHEVLWH���,G���$Q�H[FOXVLRQ�UHTXHVW�PD\�EH�VXEPLWWHG�DW�DQ\�WLPH��EXW�REMHFWLRQV�

PXVW�EH�VXEPLWWHG�ZLWKLQ����GD\V�RI�WKH�FRQWHVWHG�UHTXHVW���%,6�ZLOO�SXEOLVK�UHVSRQVHV�WR�

H[FOXVLRQ�UHTXHVWV��WDNLQJ�LQWR�DFFRXQW�DQ\�REMHFWLRQV��DW�ZZZ�UHJXODWLRQV�JRY���,G���([FOXVLRQV�

ZLOO�JHQHUDOO\�EH�DSSURYHG�IRU�D�SHULRG�RI�RQH�\HDU���&RPPHUFH�ZLOO�QRUPDOO\�PDNH�GHFLVLRQV�RQ�

UHTXHVWV�ZLWKLQ����GD\V���6HH����&�)�5��3DUW������6XSS������)LQDOO\��³>I@RU�PHUFKDQGLVH�HQWHUHG�RQ�

RU�DIWHU�WKH�GDWH�WKH�GLUHFWO\�DIIHFWHG�SDUW\�VXEPLWWHG�D�UHTXHVW�IRU�H[FOXVLRQ��VXFK�UHOLHI�VKDOO�EH�

UHWURDFWLYH�WR�WKH�GDWH�WKH�UHTXHVW�IRU�H[FOXVLRQ�ZDV�SRVWHG�IRU�SXEOLF�FRPPHQW�´��6WHHO�

3URFODPDWLRQ�,,��FO�����������

67$1'$5'�2)�5(9,(:

$�FRXUW�PD\�QRW�GHFLGH�WKH�PHULWV�RI�D�FDVH�EHIRUH�HVWDEOLVKLQJ�WKDW�LW�KDV�VXEMHFW�PDWWHU�

MXULVGLFWLRQ���6WHHO�&R��Y��&LWL]HQV�IRU�%HWWHU�(QY¶W������8�6������������������7KLV�LQFOXGHV�

JUDQWLQJ�SUHOLPLQDU\�UHOLHI��ZKLFK�WKH�&RXUW�FDQQRW�GR�ZLWKRXW�ILUVW�UHVROYLQJ�FKDOOHQJHV�WR�LWV�

MXULVGLFWLRQ���8�6��$VV¶Q�RI�,PSRUWHUV�RI�7H[WLOHV�	�$SSDUHO�Y��8QLWHG�6WDWHV������)��G������������

�)HG��&LU���������1LSSRQ�6WHHO�&RUS��Y��8QLWHG�6WDWHV������)��G�������������)HG��&LU����������

7KH�&RXUW�ODFNV�MXULVGLFWLRQ�WR�HQWHUWDLQ�FKDOOHQJHV�WR�WKH�3UHVLGHQW¶V�GLVFUHWLRQDU\�

GHWHUPLQDWLRQV��ZKHWKHU�XQGHU�WKH�$3$�RU����8�6�&���������L����$GGLWLRQDOO\��WKLV�&RXUW�

QRUPDOO\�WDNHV�D�³VWULFW�YLHZ´�RI�WKH�UHTXLUHPHQW�WKDW�SDUWLHV�H[KDXVW�DGPLQLVWUDWLYH�UHPHGLHV��

ZKLFK�PLJKW�HOLPLQDWH�DQ\�QHHG�IRU�MXGLFLDO�UHYLHZ���&RUXV�6WDDO�%9�Y��8QLWHG�6WDWHV������)��G�



��

������������)HG��&LU���������VHH�%RRPHUDQJ�7XEH�//&�Y��8QLWHG�6WDWHV������)��G�������������

�)HG��&LU���������

$�SUHOLPLQDU\�LQMXQFWLRQ�³LV�DQ�H[WUDRUGLQDU\�UHPHG\�QHYHU�DZDUGHG�DV�RI�ULJKW�´��:LQWHU�

Y��1DWXUDO�5HV��'HI��&RXQFLO������8�6����������������FLWLQJ�0XQDI�Y��*HUHQ������8�6�����������

�������������,Q�UHYLHZLQJ�UHTXHVWV�IRU�SUHOLPLQDU\�LQMXQFWLYH�UHOLHI��FRXUWV�PXVW�PDNH�

GHWHUPLQDWLRQV�FRQFHUQLQJ�HDFK�RI�IRXU�HOHPHQWV�������WKH�SODLQWLII¶V�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�

PHULWV������WKH�SODLQWLII¶V�GHPRQVWUDWLRQ�RI�LUUHSDUDEOH�KDUP�DEVHQW�LPPHGLDWH�UHOLHI������WKH�

EDODQFH�RI�LQWHUHVWV�ZHLJKLQJ�LQ�IDYRU�RI�DQG�DJDLQVW�SUHOLPLQDU\�LQMXQFWLYH�UHOLHI��DQG�����WKH�

SXEOLF�LQWHUHVW���,G��DW���������7KLV�LV�D�IRXU�SURQJ�WHVW��QRW�D�EDODQFLQJ�RU�VOLGLQJ�VFDOH�WHVW��DQG�

SODLQWLIIV�PXVW�SUHYDLO�RQ�HDFK�HOHPHQW�LQ�RUGHU�WR�REWDLQ�SUHOLPLQDU\�LQMXQFWLYH�UHOLHI���,G����

$5*80(17�

,�� 7KH�&RXUW�6KRXOG�'LVPLVV�7KH�&RPSODLQW�)RU�/DFN�2I�-XULVGLFWLRQ��
� $QG�)DLOXUH�7R�([KDXVW�$YDLODEOH�$GPLQLVWUDWLYH�5HPHGLHVBBBBBB��

� $�� 3ODLQWLIIV�+DYH�)DLOHG�7R�(VWDEOLVK�7KDW�3UHVLGHQWLDO�3URFODPDWLRQV�
� 3XUVXDQW�7R�6HFWLRQ�����$UH�6XEMHFW�7R�-XGLFLDO�5HYLHZ� BBBB�

� � $W�WKH�WKUHVKROG��WKLV�&RXUW�GRHV�QRW�KDYH�MXULVGLFWLRQ�WR�HQWHUWDLQ�SODLQWLIIV¶�FKDOOHQJH�WR�

WKH�6WHHO�3URFODPDWLRQV���6HFWLRQ������L��SURYLGHV�WKLV�&RXUW�ZLWK�H[FOXVLYH�MXULVGLFWLRQ�WR�

FRQVLGHU�FHUWDLQ�W\SHV�RI�FODLPV�DJDLQVW�WKH�³8QLWHG�6WDWHV��LWV�DJHQFLHV��RU�LWV�RIILFHUV�´�EXW�QRW�

DJDLQVW�WKH�3UHVLGHQW������8�6�&���������L����&RQJUHVV�VSHFLILFDOO\�GHFOLQHG�WR�SURYLGH�WKH�&RXUW�

RI�,QWHUQDWLRQDO�7UDGH�ZLWK�MXULVGLFWLRQ�WR�HQWHUWDLQ�FKDOOHQJHV�WR�GLVFUHWLRQDU\�WUDGH�GHFLVLRQV�E\�

WKH�3UHVLGHQW���+�5��5HS��1R����������WK�&RQJ����G�6HVV�������������UHSULQWHG�LQ������

8�6�&�&�$�1�����������������³&RQJUHVV��LQ�HQDFWLQJ�YDULRXV�WDULII�DQG�WUDGH�ELOOV��KDV�PDGH�LW�

FOHDU�WKDW�WKRVH�3UHVLGHQWLDO�GHFLVLRQV�DUH�QRW�VXEMHFW�WR�MXGLFLDO�UHYLHZ�EXW�ZLOO�EH�UHYLHZHG�LQ�

WKH�FRXUVH�RI�&RQJUHVV¶�FRQVLGHUDWLRQ�RI�VXEVHTXHQW�LQWHUQDWLRQDO�WUDGH�OHJLVODWLRQ�´���������
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� � 3ODLQWLIIV�FLWH�QR�EDVLV�IRU�WKLV�&RXUW¶V�MXULVGLFWLRQ�RWKHU�WKDQ�6HFWLRQ������L����&RPSO�������

�������%XW�6HFWLRQ������L��LV�OLPLWHG�WR�$3$�FODLPV��VHH����8�6�&���������H���ZKLFK�GR�QRW�

LQFOXGH�FODLPV�DJDLQVW�WKH�3UHVLGHQW��DQG�WKLV�&RXUW¶V�VWDQGLQJ�VWDWXWH�VLPLODUO\�OLPLWV�MXULVGLFWLRQ�

WR�PDWWHUV�EURXJKW�E\�³DQ\�SHUVRQ�DGYHUVHO\�DIIHFWHG�RU�DJJULHYHG�E\�DJHQF\�DFWLRQ�ZLWKLQ�WKH�

PHDQLQJ�RI�VHFWLRQ�����RI�WLWOH���´�����8�6�&���������L���HPSKDVLV�DGGHG�����

�� � 7KH�VROH�VXEMHFW�RI�SODLQWLIIV¶�FRPSODLQW�LV�WKH�3UHVLGHQW¶V�6WHHO�3URFODPDWLRQ²QRW�WKH�

DFWLRQ�RI�DQ\�DJHQF\²DQG�LW�LV�D[LRPDWLF�WKDW�WKH�3UHVLGHQW�LV�QRW�DQ�³DJHQF\´�IRU�SXUSRVHV�RI�

WKH�$3$���)UDQNOLQ������8�6��DW����������7KXV��SODLQWLIIV�PD\�QRW�LQYRNH�WKH�$3$�RU�6HFWLRQ�

�����L��LQ�VXSSRUW�RI�WKHLU�FRPSODLQW���6HH�&RUXV�*US��3/&��Y��,QW¶O�7UDGH�&RPP¶Q������)��G�

������������)HG��&LU���������0LFKDHO�6LPRQ�'HVLJQ��,QF��Y��8QLWHG�6WDWHV������)��G������������

Q����)HG��&LU���������

� � ,Q�DFFRUG�ZLWK�WKLV�EDVLF�UXOH��WKH�)HGHUDO�&LUFXLW��VLWWLQJ�HQ�EDQF��KDV�KHOG�WKDW�WKH�$3$�

GRHV�QRW�SURYLGH�D�EDVLV�WR�FKDOOHQJH�D�3UHVLGHQWLDO�GHWHUPLQDWLRQ�WR�LPSRVH�VSHFLDO�GXWLHV���6HH�

0RWLRQ�6\VWHPV������)��G��������7KH�&RXUW�DQDO\]HG�)UDQNOLQ�DQG�'DOWRQ�DQG�KHOG�WKDW�WKH�

FODLP�ZDV�XQUHYLHZDEOH���7KH�&RXUW�UHDVRQHG�WKDW�³>W@KH�3UHVLGHQW¶V�DFWLRQV�FDQQRW�EH�

FKDOOHQJHG�EHFDXVH�MXGLFLDO�UHYLHZ�LV�XQDYDLODEOH�ZKHQ�D�VWDWXWH�DOOHJHGO\�YLRODWHG�LWVHOI�

FRPPLWV�D�GHFLVLRQ�WR�WKH�GLVFUHWLRQ�RI�WKH�3UHVLGHQW�´��,G��DW��������6HFWLRQ�����GRHV�MXVW�WKDW��

HPSRZHULQJ�WKH�3UHVLGHQW�WR�WDNH�³DFWLRQ�WKDW��LQ�WKH�MXGJPHQW�RI�WKH�3UHVLGHQW�´�LV�QHFHVVDU\�³WR�

DGMXVW�WKH�LPSRUWV�RI�WKH�DUWLFOH�DQG�LWV�GHULYDWLYHV�VR�WKDW�VXFK�LPSRUWV�ZLOO�QRW�WKUHDWHQ�WR�LPSDLU�

WKH�QDWLRQDO�VHFXULW\�´�����8�6�&���������F�����$��LL����,W�LV�GLIILFXOW�WR�LPDJLQH�D�PRUH�H[SOLFLW�

��3ODLQWLIIV¶�IRRWQRWH� 3O��%U�����Q����DVVHUWLQJ�WKDW�WKH�&RXUW�SRVVHVVHV�MXULVGLFWLRQ�RYHU�WKH�
3UHVLGHQW�LJQRUHV�WKHVH�ELQGLQJ�GHFLVLRQV�DQG�UHVWV�XSRQ�D�³QRWH´�FRQWDLQHG�LQ�WKH�/H[LV1H[LV�
YHUVLRQ�RI�WLWOH�����8QLWHG�6WDWHV�&RGH�6HUYLFH��EDVHG�XSRQ�D�FDVH�GHFLGHG�SULRU�WR�WKHVH�ELQGLQJ�
SUHFHGHQWV���
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FRPPLWPHQW�RI�³D�GHFLVLRQ�WR�WKH�GLVFUHWLRQ�RI�WKH�3UHVLGHQW�´�0RWLRQ�6\VWHPV������)��G�DW�������

WKDQ�WKDW����

7KH�JUDYDPHQ�RI�SODLQWLIIV¶�FRPSODLQW�LV�WKDW�WKH�6WHHO�3URFODPDWLRQV�ZHUH�PRWLYDWHG�E\�

WKH�QHHG�³WR�UHYLWDOL]H�WKH�$PHULFDQ�VWHHO�LQGXVWU\�´�UDWKHU�WKDQ�QDWLRQDO�VHFXULW\�FRQFHUQV���3O��

0RW�����3O��%U�������7KLV�FODLP�LV�QRW�MXVWLFLDEOH���&RXUWV�KDYH�ORQJ�UHFRJQL]HG�WKDW�WKH�3UHVLGHQW¶V�

ILQGLQJV�RI�IDFW�DQG�PRWLYDWLRQV�LQ�GLVFUHWLRQDU\�LQWHUQDWLRQDO�WUDGH�PDWWHUV�DUH�QRW�UHYLHZDEOH���

*HRUJH�6��%XVK������8�6��DW���������0DSOH�/HDI�)LVK�&R��Y��8QLWHG�6WDWHV������)��G���������)HG��

&LU����������,Q�*HRUJH�6��%XVK��WKH�6XSUHPH�&RXUW�DGGUHVVHG�WKH�3UHVLGHQW¶V�LPSRVLWLRQ�RI�

VSHFLDO�GXWLHV�XQGHU�D�VWDWXWH�WKDW��OLNH�6HFWLRQ������YHVWHG�WKH�3UHVLGHQW�ZLWK�GLVFUHWLRQ��DQG�

FRQFOXGHG�WKDW�³>W@KH�MXGJPHQW�RI�WKH�3UHVLGHQW�WKDW�RQ�WKH�IDFWV��DGGXFHG�LQ�SXUVXDQFH�RI�WKH�

SURFHGXUH�SUHVFULEHG�E\�&RQJUHVV��D�FKDQJH�RI�UDWH�LV�QHFHVVDU\�LV�QR�PRUH�VXEMHFW�WR�MXGLFLDO�

UHYLHZ�XQGHU�WKLV�VWDWXWRU\�VFKHPH�WKDQ�LI�&RQJUHVV�LWVHOI�KDG�H[HUFLVHG�WKDW�MXGJPHQW�´������

8�6��DW����������7KH�&RXUW�UHDVRQHG�WKDW�MXGLFLDO�VFUXWLQ\�RI�³WKH�UHDVRQLQJ�ZKLFK�XQGHUOLHV�WKLV�

3URFODPDWLRQ�ZRXOG�DPRXQW�WR�D�FOHDU�LQYDVLRQ�RI�WKH�OHJLVODWLYH�DQG�H[HFXWLYH�GRPDLQV�´��,G��DW�

������7KH�&RXUW�KHOG�WKDW��³>X@QGHU�WKH�&RQVWLWXWLRQ�LW�LV�H[FOXVLYHO\�IRU�&RQJUHVV��RU�WKRVH�WR�

ZKRP�LW�GHOHJDWHV�DXWKRULW\��WR�GHWHUPLQH�ZKDW�WDULIIV�VKDOO�EH�LPSRVHG���+HUH�WKH�3UHVLGHQW�DFWHG�

LQ�IXOO�FRQIRUPLW\�ZLWK�WKH�VWDWXWH���1R�TXHVWLRQ�RI�ODZ�LV�UDLVHG�ZKHQ�WKH�H[HUFLVH�RI�KLV�

GLVFUHWLRQ�LV�FKDOOHQJHG�´��,G�����

7KDW�KROGLQJ�IRUHFORVHV�MXGLFLDO�UHYLHZ�LQWR�WKH�VXEMHFWLYH�PRWLYDWLRQV�RI�WKH�3UHVLGHQW�

IRU�H[HUFLVLQJ�KLV�VWDWXWRU\�DXWKRULW\���6HH�&RPSO��������������$V�ZH�H[SODLQ�PRUH�IXOO\�EHORZ��

WKH�3UHVLGHQW�UHFHLYHG�WKH�UHSRUW�WKDW�FRQVWLWXWHV�WKH�VLQJOH�SUHFRQGLWLRQ�IRU�KLV�H[HUFLVH�RI�

GLVFUHWLRQ�XQGHU�6HFWLRQ�����F���FRQFXUUHG�LQ�LWV�ILQGLQJV��DQG�WRRN�WKH�DFWLRQ�WR�DGMXVW�LPSRUWV�



��

WKDW�ZDV�DSSURSULDWH�³LQ�WKH�MXGJPHQW�RI�WKH�3UHVLGHQW�´�����8�6�&���������F����7KDW�GHFLVLRQ�WR�

WDNH�DFWLRQ�ZDV�WKH�3UHVLGHQW¶V�WR�PDNH��DQG�KLV�H[HUFLVH�RI�GLVFUHWLRQ�LV�QRW�VXEMHFW�WR�FKDOOHQJH���

� � 7KH�)HGHUDO�&LUFXLW¶V�GHFLVLRQ�LQ�0LFKDHO�6LPRQ�IXUWKHU�XQGHUVFRUHV�WKH�FRQFOXVLRQ�WKDW�

WKLV�&RXUW�PD\�QRW�UHYLHZ�WKH�3UHVLGHQW¶V�H[HUFLVH�RI�GLVFUHWLRQ�XQGHU�WUDGH�VWDWXWHV�������)��G�DW�

�������7KH�FRXUW�IRXQG�XQUHYLHZDEOH�D�FKDOOHQJH�WR�WKH�3UHVLGHQW¶V�DFWLRQ�LQ�LPSOHPHQWLQJ�WKH�

,QWHUQDWLRQDO�7UDGH�&RPPLVVLRQ¶V��,7&¶V��UHFRPPHQGHG�FKDQJHV�WR�WKH�+DUPRQL]HG�7DULII�

6\VWHP�RI�WKH�8QLWHG�6WDWHV��+7686��XQGHU����8�6�&����������DQG��������,G���/LNH�6HFWLRQ������

WKRVH�VWDWXWHV�SURYLGH�WKDW�UHFRPPHQGDWLRQV�EH�PDGH�WR�WKH�3UHVLGHQW��DQG�JLYH�WKH�3UHVLGHQW�

EURDG�GLVFUHWLRQ�WR�WDNH�DFWLRQ�EDVHG�XSRQ�WKRVH�UHFRPPHQGDWLRQV���7KH�&RXUW�KHOG�WKDW�UHYLHZ�

ZDV�XQDYDLODEOH�XQGHU�WKH�$3$��DQG�UHMHFWHG�WKH�FODLP�WKDW�MXGLFLDO�UHYLHZ�ZDV�DSSURSULDWH�

RXWVLGH�RI�WKH�$3$�EDVHG�RQ�SODLQWLII¶V�FRQWHQWLRQ�WKDW�WKH�3UHVLGHQW�KDG�H[FHHGHG�KLV�VWDWXWRU\�

DXWKRULW\���,G���7KH�FRXUW�IRXQG�WKDW�WKH�VWDWXWRU\�VFKHPH�GLG�QRW�FRQVWUDLQ�WKH�3UHVLGHQW¶V�

GLVFUHWLRQ�DQG�WKDW�WKH�FRXUWV�FRXOG�QRW�KHDU�FKDOOHQJHV�WR�KLV�GLVFUHWLRQDU\�MXGJPHQWV���6HH�LG��DW�

�������6HFWLRQ�����GLFWDWHV�WKH�VDPH�UHVXOW�KHUH�

� � 3ODLQWLIIV�DOVR�FDQQRW�FOHDU�WKH�EDU�DJDLQVW�FKDOOHQJLQJ�SUHVLGHQWLDO�H[HUFLVHV�RI�VWDWXWRU\�

GLVFUHWLRQ�E\�DGGLQJ�*RYHUQPHQW�DJHQFLHV�WR�WKHLU�FRPSODLQW���,Q�'DOWRQ��UHVSRQGHQWV�³VRXJKW�WR�

HQMRLQ�WKH�6HFUHWDU\�RI�'HIHQVH��6HFUHWDU\��IURP�FDUU\LQJ�RXW�D�GHFLVLRQ�E\�WKH�3UHVLGHQW�WR�FORVH�

WKH�3KLODGHOSKLD�1DYDO�6KLS\DUG�´�LQ�WKH�VDPH�ZD\�WKDW�SODLQWLIIV�VHHN�WR�HQMRLQ�DJHQFLHV�IURP�

FDUU\LQJ�RXW�WKH�3UHVLGHQWLDO�3URFODPDWLRQV�KHUH�������8�6��DW�������³7KH�3UHVLGHQW�>ZDV@�VDLG�WR�

KDYH�YLRODWHG�WKH�WHUPV�RI�WKH������$FW�E\�DFFHSWLQJ�SURFHGXUDOO\�IODZHG�UHFRPPHQGDWLRQV�´�LG��

DW������DV�SODLQWLIIV�VLPLODUO\�FODLP�WKH�3UHVLGHQW�KDV�GRQH�KHUH�ZLWK�UHVSHFW�WR�WKH�6HFUHWDU\¶V�

LQYHVWLJDWLRQ�DQG�UHFRPPHQGDWLRQ�XQGHU�6HFWLRQ�������7KH�&RXUW�³DVVXPH>G@�IRU�WKH�VDNH�RI�

DUJXPHQW�WKDW�VRPH�FODLPV�WKDW�WKH�3UHVLGHQW�KDV�YLRODWHG�D�VWDWXWRU\�PDQGDWH�DUH�MXGLFLDOO\�
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UHYLHZDEOH�RXWVLGH�WKH�IUDPHZRUN�RI�WKH�$3$�´�EXW�H[SODLQHG�WKDW�³ORQJVWDQGLQJ�DXWKRULW\�KROGV�

WKDW�VXFK�UHYLHZ�LV�QRW�DYDLODEOH�ZKHQ�WKH�VWDWXWH�LQ�TXHVWLRQ�FRPPLWV�WKH�GHFLVLRQ�WR�WKH�

GLVFUHWLRQ�RI�WKH�3UHVLGHQW�´��,G���VHH�DOVR�)UDQNOLQ������8�6�������QR�UHYLHZ�DYDLODEOH�RI�&HQVXV�

UHSRUW�EHFDXVH�WKH�3UHVLGHQW�ZDV�UHVSRQVLEOH�IRU�WUDQVPLWWLQJ�ILQDO�UHSRUW�WR�&RQJUHVV���0LFKDHO�

6LPRQ������)��G�DW�������,7&¶V�UHFRPPHQGDWLRQV�RI�PRGLILFDWLRQ�WR�WKH�+7686�ZHUH�QRW�ILQDO�

DJHQF\�DFWLRQ�IRU�SXUSRVHV�RI�WKH�$3$�EHFDXVH�3UHVLGHQW�KDG�WR�WDNH�DFWLRQ�IRU�WKH�,7&¶V�

UHFRPPHQGDWLRQV�WR�KDYH�DQ\�HIIHFW����+HUH��DV�LQ�WKRVH�FDVHV��³WKH�VWDWXWH�LQ�TXHVWLRQ�FRPPLWV�

WKH�GHFLVLRQ�WR�WKH�GLVFUHWLRQ�RI�WKH�3UHVLGHQW�´�'DOWRQ������8�6��DW������DQG�UHYLHZ�LV�

DFFRUGLQJO\�QRW�DYDLODEOH�XQGHU�WKH�$3$�RU�6HFWLRQ������L���

� � )LQDOO\��WKH�3UHVLGHQW¶V�H[HPSWLRQV�RI�FHUWDLQ�FRXQWULHV�IURP�WKH�WDULIIV�LPSRVHG�E\�WKH�

6WHHO�3URFODPDWLRQV�DUH�VLPLODUO\�QRQMXVWLFLDEOH���&RPSO��������3O��%U�������������)LUVW��WKH\�DUH�

QRW�MXVWLFLDEOH�IRU�WKH�VDPH�UHDVRQV�DV�RWKHU�DVSHFWV�RI�WKH�3UHVLGHQW¶V�6HFWLRQ�����GHWHUPLQDWLRQ��

WKH\�FRQVWLWXWH�WKH�3UHVLGHQW¶V�H[HUFLVH�RI�KLV�GLVFUHWLRQDU\�MXGJPHQW�DERXW�KRZ�EHVW�WR�DGGUHVV�

WKH�LGHQWLILHG�WKUHDW�WR�QDWLRQDO�VHFXULW\�ZLWK�UHVSHFW�WR�VWHHO�LPSRUWV�IURP�SDUWLFXODU�FRXQWULHV���

6HH�6WHHO�3URFODPDWLRQ�,,������������6HFRQG��WKH�FRXQWU\�EDVHG�H[HPSWLRQV�DUH�QRW�MXVWLFLDEOH�

EHFDXVH�WKH\�UHIOHFW�WKH�3UHVLGHQW¶V�GHFLVLRQV�ZLWK�UHJDUG�WR�UHODWLRQV�ZLWK�RWKHU�VRYHUHLJQ�

QDWLRQV��LQKHUHQWO\�D�SROLWLFDO�TXHVWLRQ�QRW�DSSURSULDWH�IRU�MXGLFLDO�UHVROXWLRQ���$V�ZLWK�QDWLRQDO�

VHFXULW\��³>W@KH�FRQGXFW�RI�WKH�IRUHLJQ�UHODWLRQV�RI�RXU�JRYHUQPHQW�LV�FRPPLWWHG�E\�WKH�

&RQVWLWXWLRQ�WR�WKH�H[HFXWLYH�DQG�OHJLVODWLYH²µWKH�SROLWLFDO¶²'HSDUWPHQWV�RI�WKH�*RYHUQPHQW��

DQG�WKH�SURSULHW\�RI�ZKDW�PD\�EH�GRQH�LQ�WKH�H[HUFLVH�RI�WKLV�SROLWLFDO�SRZHU�LV�QRW�VXEMHFW�WR�

MXGLFLDO�LQTXLU\�RU�GHFLVLRQ�´��2HWMHQ�Y��&HQW��/HDWKHU�&R�������8�6�������������������FLWDWLRQ�

RPLWWHG����(QWHUWDLQLQJ�SODLQWLIIV¶�DUJXPHQW�ZRXOG�UHTXLUH�WKH�&RXUW�WR�PDNH�IRUHLJQ�DIIDLUV�

MXGJPHQWV�WKDW�IDOO�ZHOO�RXWVLGH�WKH�SXUYLHZ�RI�WKH�-XGLFLDO�%UDQFK���³1RZKHUH�GRHV�WKH�
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&RQVWLWXWLRQ�FRQWHPSODWH�WKH�SDUWLFLSDWLRQ�E\�WKH�WKLUG��QRQ�SROLWLFDO�EUDQFK�WKDW�LV�WKH�-XGLFLDU\��

LQ�DQ\�IDVKLRQ�LQ�WKH�PDNLQJ�RI�LQWHUQDWLRQDO�DJUHHPHQWV�´��$QWRORN�Y��8QLWHG�6WDWHV������)��G�

����������'�&��&LU�������������

� � %HFDXVH�SODLQWLIIV�KDYH�QRW�DVVHUWHG�D�FODLP�ZLWKLQ�WKH�&RXUW¶V�VWDWXWRU\�MXULVGLFWLRQ��DQG�

EHFDXVH�WKH�3UHVLGHQW¶V�H[HUFLVH�RI�GLVFUHWLRQ�SXUVXDQW�WR�6HFWLRQ�����LV�QRQMXVWLFLDEOH��WKH�

FRPSODLQW�VKRXOG�EH�GLVPLVVHG��

� %�� 3ODLQWLIIV�+DYH�)DLOHG�7R�([KDXVW�$GPLQLVWUDWLYH�5HPHGLHV�

� 7KLV�&RXUW�VKRXOG�DOVR�GHFOLQH�WR�HQWHUWDLQ�SODLQWLIIV¶�FKDOOHQJH�WR�WKH�WDULIIV�EHFDXVH��

HYHQ�LI�UHYLHZ�ZHUH�RWKHUZLVH�DYDLODEOH��SODLQWLIIV�KDYH�QRW�DYDLOHG�WKHPVHOYHV�RI�DGPLQLVWUDWLYH�

UHPHGLHV�WKDW�FRXOG�HOLPLQDWH�WKH�QHHG�IRU�MXGLFLDO�UHYLHZ�HQWLUHO\���$V�WKH�6XSUHPH�&RXUW�ORQJ�

DJR�H[SODLQHG��³QR�RQH�LV�HQWLWOHG�WR�MXGLFLDO�UHOLHI�IRU�D�VXSSRVHG�RU�WKUHDWHQHG�LQMXU\�XQWLO�WKH�

SUHVFULEHG�DGPLQLVWUDWLYH�UHPHG\�KDV�EHHQ�H[KDXVWHG�´��0F.DUW�Y��8QLWHG�6WDWHV������8�6�������

������������FLWDWLRQ�RPLWWHG����5HTXLULQJ�H[KDXVWLRQ�SURWHFWV�DGPLQLVWUDWLYH�DJHQF\�DXWKRULW\�DQG�

SURPRWHV�MXGLFLDO�HIILFLHQF\��0F&DUWK\�Y��0DGLJDQ������8�6�������������������DQG�&RQJUHVV�

DFFRUGLQJO\�GLUHFWHG�WKH�&RXUW�RI�,QWHUQDWLRQDO�7UDGH�WR�³ZKHUH�DSSURSULDWH��UHTXLUH�WKH�

H[KDXVWLRQ�RI�DGPLQLVWUDWLYH�UHPHGLHV�´�����8�6�&���������G����7KLV�&RXUW�WDNHV�WKDW�PDQGDWH�

VHULRXVO\��H[SODLQLQJ�WKDW�LW�WDNHV�D�³VWULFW�YLHZ´�RI�WKH�UHTXLUHPHQW�WKDW�SDUWLHV�H[KDXVW�WKHLU�

DGPLQLVWUDWLYH�UHPHGLHV�LQ�WUDGH�FDVHV���&RUXV�6WDDO�%9�Y��8QLWHG�6WDWHV������)��G������������

�)HG��&LU���������7D�&KHQ�6WDLQOHVV�6WHHO�3LSH��/WG��Y��8QLWHG�6WDWHV������)��6XSS���G������������

�&W��,QW¶O�7UDGH���������

��� 3ODLQWLIIV�KDYH�GHFOLQHG�WR�LQYRNH�WKH�DGPLQLVWUDWLYH�SURFHVV�SURYLGHG�E\�WKH�3UHVLGHQW�

DQG�WKH�6HFUHWDU\�IRU�LPSRUWHUV�VHHNLQJ�WR�EH�H[FOXGHG�IURP�WKH�6HFWLRQ�����WDULIIV���&RPPHUFH�

KDV�LPSOHPHQWHG�D�SURFHVV�WR�SURYLGH�UHOLHI�WR�UHTXHVWLQJ�SDUWLHV�WKURXJK�SURGXFW�VSHFLILF�
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H[FOXVLRQV���,I�&RPPHUFH�JUDQWV�D�SDUW\�WKH�UHTXHVWHG�UHOLHI��LW�LV�HIIHFWLYH�DV�RI�WKH�GDWH�WKH�

UHTXHVW�ZDV�SRVWHG�IRU�SXEOLF�FRPPHQW���6HH�6WHHO�3URFODPDWLRQ�,,��FO��������7KH�H[FOXVLRQ�

SURFHVV�LV�RSHQ�WR�DQ\�LQGLYLGXDO�RU�RUJDQL]DWLRQ�XVLQJ�VWHHO�DUWLFOHV�LGHQWLILHG�LQ�WKH�3UHVLGHQWLDO�

3URFODPDWLRQV�LQ�EXVLQHVV�DFWLYLWLHV�LQ�WKH�8QLWHG�6WDWHV��H�J���FRQVWUXFWLRQ��PDQXIDFWXULQJ��RU��DV�

UHOHYDQW�KHUH��VXSSO\LQJ�VWHHO�WR�XVHUV����,QWHULP�)LQDO�5XOH� ���)HG��5HJ��DW���������������������

$Q�DUWLFOH�PD\�EH�H[FOXGHG�LI�LW�LV�QRW�SURGXFHG�LQ�WKH�8QLWHG�6WDWHV�LQ�D�VXIILFLHQW�DQG�

UHDVRQDEO\�DYDLODEOH�DPRXQW��LV�QRW�SURGXFHG�LQ�WKH�8QLWHG�6WDWHV�LQ�D�VDWLVIDFWRU\�TXDOLW\��RU�IRU�

D�VSHFLILF�QDWLRQDO�VHFXULW\�FRQVLGHUDWLRQ���,G��DW������������������3ODLQWLIIV�KDYH�QRW�HYHQ�

DWWHPSWHG�WR�SXUVXH�WKLV�UHPHG\��GHVSLWH�DW�OHDVW�RQH�DIILOLDWH�EHLQJ�HOLJLEOH�IRU�WKLV�SURFHVV��DQG�

GHVSLWH�FKDUDFWHUL]LQJ�WKHLU�SURGXFWV�DV�³FXVWRP�RUGHUV´�WKDW�DUH�³VSHFLILF�WR�WKH�SDUWLFXODU�HQG�

XVH�RI�WKH�FXVWRPHU�´�3O��%U�����VXFK�WKDW�SODLQWLIIV�PD\�EH�HOLJLEOH�WR�REWDLQ�DQ�H[FOXVLRQ���

� )RU�VLPLODU�UHDVRQV��SODLQWLIIV¶�FODLP�LV�QRW�\HW�ULSH�IRU�UHYLHZ���7KH�ULSHQHVV�GRFWULQH�

VHUYHV�³WR�SUHYHQW�WKH�FRXUWV��WKURXJK�DYRLGDQFH�RI�SUHPDWXUH�DGMXGLFDWLRQ��IURP�HQWDQJOLQJ�

WKHPVHOYHV�LQ�DEVWUDFW�GLVDJUHHPHQWV�RYHU�DGPLQLVWUDWLYH�SROLFLHV��DQG�DOVR�WR�SURWHFW�WKH�

DJHQFLHV�IURP�MXGLFLDO�LQWHUIHUHQFH�XQWLO�DQ�DGPLQLVWUDWLYH�GHFLVLRQ�KDV�EHHQ�IRUPDOL]HG�DQG�LWV�

HIIHFWV�IHOW�LQ�D�FRQFUHWH�ZD\�E\�WKH�FKDOOHQJLQJ�SDUWLHV�´��$EERWW�/DEV��Y��*DUGQHU������8�6��

��������������������RYHUUXOHG�RQ�RWKHU�JURXQGV E\ &DOLIDQR�Y��6DQGHUV������8�6����������

��������7RN\R�.LNDL�6HLVDNXVKR��/WG��Y��8QLWHG�6WDWHV������)��G�������������)HG��&LU��������

�TXRWLQJ�$EERWW�/DEV�����

� ,Q�DSSO\LQJ�WKH�ULSHQHVV�GRFWULQH��FRXUWV�FRQVLGHU�WZR�EDVLF�IDFWRUV��³WKH�ILWQHVV�RI�WKH�

LVVXHV�IRU�MXGLFLDO�GHFLVLRQ´�DQG�³WKH�KDUGVKLS�WR�WKH�SDUWLHV�RI�ZLWKKROGLQJ�FRXUW�FRQVLGHUDWLRQ�´��

$EERWW�/DEV������8�6��DW�������1HLWKHU�IDFWRU�ZHLJKV�LQ�IDYRU�RI�SUHPDWXUH�MXGLFLDO�UHYLHZ�KHUH���
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:LWK�UHJDUG�WR�ILWQHVV��ZKHQ�WKH�DJHQF\�SRVVHVVHV�GLVFUHWLRQ�WR�DSSO\�D�UXOH�RQ�D�FDVH�E\�FDVH�

EDVLV��MXGLFLDO�UHYLHZ�³LV�OLNHO\�WR�VWDQG�RQ�D�PXFK�VXUHU�IRRWLQJ�LQ�WKH�FRQWH[W�RI�D�VSHFLILF�

DSSOLFDWLRQ´�RI�WKH�DJHQF\¶V�SROLF\�WKDQ�LW�ZRXOG�³LQ�WKH�IUDPHZRUN�RI�>D@�JHQHUDOL]HG�

FKDOOHQJH�´��7RLOHW�*RRGV�$VV¶Q�Y��*DUGQHU������8�6��������������������&RPPHUFH�SRVVHVVHV�WKH�

GLVFUHWLRQ�WR�SURYLGH�UHOLHI�IURP�WKH�VWHHO�WDULIIV�EDVHG�RQ�SURGXFW�VSHFLILF�H[FOXVLRQV��VKRXOG�

SODLQWLIIV�REWDLQ�DQ�H[FOXVLRQ�WKURXJK�WKH�DYDLODEOH�DGPLQLVWUDWLYH�SURFHVV��WKHUH�ZRXOG�EH�QR�

QHHG�IRU�MXGLFLDO�UHYLHZ����

� :LWK�UHJDUG�WR�KDUGVKLS��FRXUWV�FRQVLGHU�WKH�GHWULPHQW�WR�WKH�SDUWLHV�IURP�GHIHUULQJ�

MXGLFLDO�UHYLHZ���:KHQ�WKH�FRXUW�RU�WKH�DJHQF\�KDV�DQ�LQVWLWXWLRQDO�LQWHUHVW�LQ�GHIHUUDO��WKDW�

LQWHUHVW�ZLOO�EH�RXWZHLJKHG�RQO\�LI�GHIHUUDO�ZRXOG�³LPSRVH�D�KDUGVKLS�RQ�WKH�FRPSODLQLQJ�SDUW\�

WKDW�LV�LPPHGLDWH��GLUHFW��DQG�VLJQLILFDQW�´��6WDWH�)DUP�0XW��$XWR��,QV��&R��Y��'ROH������)��G������

��������'�&��&LU����������%RWK�WKH�DJHQF\�DQG�WKLV�&RXUW�KDYH�DQ�LQVWLWXWLRQDO�LQWHUHVW�LQ�GHIHUUDO�

KHUH�EHFDXVH�&RPPHUFH�VKRXOG�EH�DOORZHG�WR�UHYLHZ�H[FOXVLRQ�UHTXHVWV�ZLWKRXW�LQWHUIHUHQFH��

DQG�KDUGVKLS�LV�QRW�SUHVHQW�ZKHQ�D�SDUW\�IDFHV�³PHUH�XQFHUWDLQW\�DV�WR�WKH�YDOLGLW\�RI�D�OHJDO�

UXOH>�@´��1DW¶O�3DUN�+RVSLWDOLW\�$VV¶Q�Y��'HS¶W�RI�,QWHULRU������8�6���������������������

� %RWK�EHFDXVH�SODLQWLIIV�KDYH�\HW�WR�H[KDXVW�WKHLU�DGPLQLVWUDWLYH�UHPHGLHV��DQG�EHFDXVH�

WKHLU�FODLPV�DUH�QRW�\HW�ULSH�IRU�MXGLFLDO�UHYLHZ��WKH�FRPSODLQW�VKRXOG�EH�GLVPLVVHG��

,,�� 1R�(PHUJHQF\�,QMXQFWLRQ�6KRXOG�,VVXH�%HFDXVH�3ODLQWLIIV�&DQQRW�'HPRQVWUDWH��
/LNHOLKRRG�2I�6XFFHVV�2Q�7KH�0HULWV� � � � � � � �

� (YHQ�LI�WKH�&RXUW�KDG�MXULVGLFWLRQ�WR�FRQVLGHU�SODLQWLIIV¶�UHTXHVW�IRU�HPHUJHQF\�UHOLHI��

KRZHYHU��QR�VXFK�UHOLHI�LV�ZDUUDQWHG�EHFDXVH�SODLQWLIIV�FDQQRW�GHPRQVWUDWH�D�OLNHOLKRRG�RI�

VXFFHVV�RQ�WKH�PHULWV���7KLV�LV�FOHDU�IRU�WKUHH�UHDVRQV���)LUVW��DV�H[SODLQHG�DERYH��WKLV�&RXUW�

FDQQRW�HQWHUWDLQ�SODLQWLIIV¶�FKDOOHQJH�WR�GLVFUHWLRQDU\�3UHVLGHQWLDO�DFWLRQ��DQG�SODLQWLIIV�KDYH�

IDLOHG�WR�H[KDXVW�DGPLQLVWUDWLYH�UHPHGLHV� 6HFRQG��HYHQ�LI�WKH�&RXUW�ZHUH�WR�UHYLHZ�WKH�
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3UHVLGHQW¶V�DFWLRQV��RU�WKH�DFWLRQV�RI�WKH�6HFUHWDU\���WKH�3UHVLGHQW�DQG�WKH�6HFUHWDU\�IROORZHG�DOO�

VWDWXWRU\�SUHUHTXLVLWHV���7KLUG��WKH�3UHVLGHQW�SRVVHVVHV�ERWK�FRQVWLWXWLRQDO�DQG�VWDWXWRU\�DXWKRULW\�

WR�LVVXH�WKH�3URFODPDWLRQV����

$�� 7KH�6HFUHWDU\�$QG�7KH�3UHVLGHQW�&RPSOLHG�:LWK�$OO�6WDWXWRU\�3URFHGXUHV�

$SDUW�IURP�QRWLQJ�WKDW�WKH�6HFWLRQ�����SURFHHGLQJV�WRRN�ORQJHU�WKDQ�RULJLQDOO\�

DQWLFLSDWHG��ZKLFK�SURYLGHG�DGGLWLRQDO�WLPH�IRU�LPSRUWHUV�WR�PDNH�DOWHUQDWLYH�DUUDQJHPHQWV�DQG�

WKXV�UHGRXQGHG�WR�WKHLU�EHQHILW���SODLQWLIIV�GR�QRW�DOOHJH�WKDW�WKH�3UHVLGHQW�RU�6HFUHWDU\�IDLOHG�WR�

IROORZ�DQ\�VWDWXWRU\�SURFHGXUHV���,QGHHG��ERWK�WKH�3UHVLGHQW�DQG�WKH�6HFUHWDU\�FRPSOLHG�ZLWK�DOO�

VWDWXWRU\�SURFHGXUHV����

$V�H[SODLQHG�DERYH��6HFWLRQ�����G��SURYLGHV�D�QRQ�H[KDXVWLYH�OLVW�RI�IDFWRUV�IRU�WKH�

6HFUHWDU\�DQG�WKH�3UHVLGHQW�WR�FRQVLGHU�ZKHQ�H[HUFLVLQJ�WKLV�VWDWXWRU\�DXWKRULW\���7KH�&RPPHUFH�

UHSRUW�H[SUHVVO\�FRQVLGHUHG�WKHVH�IDFWRUV�LQ�FRPSUHKHQVLYH�GHWDLO��LQFOXGLQJ�ERWK�WKH�IDFWRUV�

UHODWLQJ�WR�WKH�GRPHVWLF�SURGXFWLRQ��FDSDFLWLHV��DQG�JURZWK�QHHGHG�IRU�QDWLRQDO�VHFXULW\�

UHTXLUHPHQWV��DQG�WKRVH�IDFWRUV�VWHPPLQJ�IURP�³WKH�FORVH�UHODWLRQ�RI�WKH�HFRQRPLF�ZHOIDUH�RI�WKH�

1DWLRQ�WR�RXU�QDWLRQDO�VHFXULW\�´�VXFK�DV�³WKH�LPSDFW�RI�IRUHLJQ�FRPSHWLWLRQ�RQ�WKH�HFRQRPLF�

ZHOIDUH�RI�LQGLYLGXDO�GRPHVWLF�LQGXVWULHV�´��6HH�JHQHUDOO\�%,6�6WHHO�5HS��DW���������&RQVLVWHQW�

ZLWK�6HFWLRQ�����E������WKH�6HFUHWDU\�DGYLVHG�WKH�3UHVLGHQW�RI�KLV�ILQGLQJV��

7KH�VWDWXWH�SURYLGHV�WKDW��ZLWKLQ����GD\V�RI�UHFHLYLQJ�WKH�UHSRUW��WKH�3UHVLGHQW�PXVW�

GHWHUPLQH�ZKHWKHU�KH�FRQFXUV�ZLWK�WKH�6HFUHWDU\¶V�ILQGLQJV�DQG��LI�KH�GRHV��PXVW�IXUWKHU�

³GHWHUPLQH�WKH�QDWXUH�DQG�GXUDWLRQ�RI�WKH�DFWLRQ�WKDW��LQ�WKH�MXGJPHQW�RI�WKH�3UHVLGHQW��PXVW�EH�

WDNHQ�WR�DGMXVW�WKH�LPSRUWV�RI�WKH�DUWLFOH�DQG�LWV�GHULYDWLYHV�VR�WKDW�VXFK�LPSRUWV�ZLOO�QRW�WKUHDWHQ�

WR�LPSDLU�WKH�QDWLRQDO�VHFXULW\�´�����8�6�&���������F��L���LL����7KH�3UHVLGHQW�FRPSOLHG�ZLWK�WKHVH�

UHTXLUHPHQWV���7KH�3UHVLGHQW�UHFHLYHG�WKH�VWHHO�UHSRUW�RQ�-DQXDU\������������6WHHO�3URFODPDWLRQ�,�



��

������2Q�0DUFK�������GD\V�DIWHU�UHFHLYLQJ�WKH�UHSRUW��WKH�3UHVLGHQW�FRQFXUUHG�LQ�WKH�6HFUHWDU\¶V�

ILQGLQJV���,G��������7KH�3UHVLGHQW�H[SUHVVO\�FRQVLGHUHG�WKH�6HFUHWDU\¶V�UHSRUW�LQ�6WHHO�

3URFODPDWLRQ�,��GHPRQVWUDWLQJ�WKDW�WKH�3UHVLGHQW�DOVR�HYDOXDWHG�WKH�IDFWRUV�VHW�IRUWK�LQ�VXEVHFWLRQ�

�G��RI�WKH�VWDWXWH���,G��������7KH�3UHVLGHQW�GHWHUPLQHG�WKH�QDWXUH�DQG�GXUDWLRQ�RI�WKH�DFWLRQV�WKDW��

LQ�WKH�3UHVLGHQW¶V�MXGJPHQW��PXVW�EH�WDNHQ�WR�DGMXVW�VWHHO�LPSRUWV�VR�WKDW�WKH\�ZLOO�QRW�WKUHDWHQ�WR�

LPSDLU�WKH�QDWLRQDO�VHFXULW\���7KH�3UHVLGHQW¶V�MXGJPHQW�ZDV�WR�DGMXVW�WKH�LPSRUWV�RI�VWHHO�DUWLFOHV�

E\�LPSRVLQJ�D����SHUFHQW�DG�YDORUHP�WDULII�RQ�VWHHO�DUWLFOHV���,G�����

7KH�VWDWXWH�IXUWKHU�GLUHFWV�WKDW�WKH�3UHVLGHQW�³VKDOO�LPSOHPHQW�WKDW�DFWLRQ�E\�QR�ODWHU�WKDQ�

WKH�GDWH�WKDW�LV����GD\V�DIWHU�WKH�GD\�RQ�ZKLFK�WKH�3UHVLGHQW�GHWHUPLQHV�WR�WDNH�DFWLRQ�XQGHU�

VXESDUDJUDSK��$��´�����8�6�&���������F�����%����3XUVXDQW�WR�WKH�WHUPV�RI�WKH�6WHHO�

3URFODPDWLRQV��WKH�DGGLWLRQDO�GXWLHV�EHFDPH�HIIHFWLYH�RQ�WKH���WK�GD\�DIWHU�WKH�GDWH�RI�WKH�

3URFODPDWLRQV��WKH�GXWLHV�DSSO\�WR�FRYHUHG�PHUFKDQGLVH�³HQWHUHG��RU�ZLWKGUDZQ�IURP�ZDUHKRXVH�

IRU�FRQVXPSWLRQ��RQ�RU�DIWHU�������D�P��HDVWHUQ�GD\OLJKW�WLPH�RQ�0DUFK����������´��6WHHO�

3URFODPDWLRQ�,��FO������D���

7KXV��WKH�SUHFRQGLWLRQ�IRU�WKH�3UHVLGHQW¶V�H[HUFLVH�RI�KLV�GLVFUHWLRQ�ZDV�VDWLVILHG�E\�KLV�

UHFHLSW�RI�D�UHSRUW�ZLWK�DQ�DIILUPDWLYH�ILQGLQJ��DQG�KH�RWKHUZLVH�IROORZHG�WKH�VWDWXWH�LQ�H[HUFLVLQJ�

KLV�GLVFUHWLRQ��

%�� 7KH�3UHVLGHQW�$FWHG�:HOO�:LWKLQ�+LV�&RQVWLWXWLRQDO�$QG�6WDWXWRU\�� �
� � $XWKRULW\BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB

3ODLQWLIIV�DWWHPSW�WR�HYDGH�WKH�EHGURFN�SULQFLSOHV�SUHFOXGLQJ�UHYLHZ�DQG�PDQXIDFWXUH�D�

UHYLHZDEOH�FRQVWLWXWLRQDO�LVVXH�RXW�RI�WKH�3UHVLGHQW¶V�DOOHJHG�VXEMHFWLYH�PRWLYDWLRQV���%XW�WKDW�

HIIRUW�IDLOV�HYHQ�LI�WKH�VXEVWDQFH�RI�WKH�3UHVLGHQW¶V�DFWLRQV�ZHUH�UHYLHZDEOH�EHFDXVH�LW�LV�FOHDU�

WKDW�WKH�3UHVLGHQW�DFWHG�ZLWKLQ�KLV�FRQVWLWXWLRQDO�DQG�VWDWXWRU\�DXWKRULW\����



��

,Q�HYDOXDWLQJ�FKDOOHQJHV�WR�FODLPV�RI�3UHVLGHQWLDO�SRZHU��WKH�6XSUHPH�&RXUW�JHQHUDOO\�

KDV�DSSOLHG�WKH�WULSDUWLWH�IUDPHZRUN�ILUVW�DUWLFXODWHG�E\�-XVWLFH�5REHUW�-DFNVRQ�LQ�<RXQJVWRZQ�

6KHHW�	�7XEH�&RPSDQ\�Y��6DZ\HU��6WHHO�6HL]XUH�������8�6����������������������-DFNVRQ��-���

FRQFXUULQJ����6HH��H�J���=LYRWRIVN\�Y��.HUU\������6��&W������������������������0HGHOOLQ�Y��7H[DV��

����8�6�������������������'DPHV�	�0RRUH�Y��5HJDQ������8�6����������±������������)LUVW��

³>Z@KHQ�WKH�3UHVLGHQW�DFWV�SXUVXDQW�WR�DQ�H[SUHVV�RU�LPSOLHG�DXWKRUL]DWLRQ�RI�&RQJUHVV��KLV�

DXWKRULW\�LV�DW�LWV�PD[LPXP��IRU�LW�LQFOXGHV�DOO�WKDW�KH�SRVVHVVHV�LQ�KLV�RZQ�ULJKW�SOXV�DOO�WKDW�

&RQJUHVV�FDQ�GHOHJDWH�´��6WHHO�6HL]XUH������8�6��DW������-DFNVRQ��-���FRQFXUULQJ����6HFRQG��

³>Z@KHQ�WKH�3UHVLGHQW�DFWV�LQ�DEVHQFH�RI�HLWKHU�D�FRQJUHVVLRQDO�JUDQW�RU�GHQLDO�RI�DXWKRULW\��KH�

FDQ�RQO\�UHO\�XSRQ�KLV�RZQ�LQGHSHQGHQW�SRZHUV�´�DQG�KH�PD\�HQWHU�³D�]RQH�RI�WZLOLJKW�LQ�ZKLFK�

KH�DQG�&RQJUHVV�PD\�KDYH�FRQFXUUHQW�DXWKRULW\��RU�LQ�ZKLFK�LWV�GLVWULEXWLRQ�LV�XQFHUWDLQ�´��,G��DW�

������/DVWO\��ZKHQ�WKH�3UHVLGHQW�DFWV�LQ�FRQWUDYHQWLRQ�RI�WKH�ZLOO�RI�&RQJUHVV��µKLV�SRZHU�LV�DW�LWV�

ORZHVW�HEE�¶�DQG�WKH�&RXUW�FDQ�VXVWDLQ�KLV�DFWLRQV�³RQO\�E\�GLVDEOLQJ�WKH�&RQJUHVV�IURP�DFWLQJ�

XSRQ�WKH�VXEMHFW�´��0HGHOOLQ������8�6��DW������TXRWLQJ�6WHHO�6HL]XUH������8�6��DW����������

+HUH��WKH�3UHVLGHQW¶V�DXWKRULW\�LV�DW�LWV�DSH[���+LV�SRZHU�WR�DVVHVV�WKH�HFRQRPLF�

FRQGLWLRQV�WKDW�WKUHDWHQ�WR�LPSDLU�WKH�VHFXULW\�RI�WKH�1DWLRQ�DQG�WR�PDNH�SUHGLFWLYH�MXGJPHQWV�

DERXW�KRZ�WR�PLWLJDWH�VXFK�WKUHDWV�IDOOV�VTXDUHO\�ZLWKLQ�WKH�ILUVW�6WHHO�6HL]XUH�FDWHJRU\��ZKHUH�

³WKH�H[HFXWLYH�DFWLRQ�µZRXOG�EH�VXSSRUWHG�E\�WKH�VWURQJHVW�RI�SUHVXPSWLRQV�DQG�WKH�ZLGHVW�

ODWLWXGH�RI�MXGLFLDO�LQWHUSUHWDWLRQ�¶´��'DPHV�	�0RRUH������8�6��DW������TXRWLQJ�6WHHO�6HL]XUH������

8�6��DW��������)LUVW��XQGHU�WKH�&RQVWLWXWLRQ��WKH�3UHVLGHQW�XQTXHVWLRQDEO\�SRVVHVV�³LQGHSHQGHQW�

DXWKRULW\�LQ�WKH�DUHD>@�RI�������QDWLRQDO�VHFXULW\�´�$P��,QV��$VV¶Q�Y��*DUDPHQGL������8�6�����������

��������DQG�LV�LQ�IDFW�XQGHU�D�³FRQVWLWXWLRQDO�GLUHFWLYH´�WR�WDNH�WKH�³SULPDU\�UHVSRQVLELOLW\²

DORQJ�ZLWK�WKH�QHFHVVDU\�SRZHU²WR�SURWHFW�WKH�QDWLRQDO�VHFXULW\�´��=LYRWRIVN\������6��&W��DW������



��

�7KRPDV��-���FRQFXUULQJ�LQ�SDUW�DQG�GLVVHQWLQJ�LQ�SDUW���FLWDWLRQ�DQG�TXRWDWLRQV�RPLWWHG����+H�KDV�

WKDW�SRZHU�ERWK�EHFDXVH�KH�LV�WKH�&RPPDQGHU�LQ�&KLHI��8�6��&RQVW��DUW��,,�������FO�����DQG�

EHFDXVH�RI�KLV�³ORQJVWDQGLQJ�SUDFWLFH´�RI�H[HUFLVLQJ�³XQHQXPHUDWHG´�QDWLRQDO�VHFXULW\��DQG�

IRUHLJQ�UHODWLRQV��SRZHUV���,G��DW��������,QGHHG��DV�WKH�&RXUW�LQ�=LYRWRIVN\�REVHUYHG��KLVWRULFDO�

HYLGHQFH�LQGLFDWHV�WKDW�WKLV�³H[WHUQDO�H[HFXWLYH�SRZHU´�LQFOXGHV�µ³QRW�RQO\�ZKDW�LV�SURSHUO\�

FDOOHG�PLOLWDU\�SRZHU��EXW�WKH�SRZHU�OLNHZLVH�������RI�HQJDJLQJ�LQ�DOOLDQFHV�IRU�DQ�HQFUHDVH�RI�

VWUHQJWK�������DQG�WKH�SRZHU�RI�DGMXVWLQJ�WKH�ULJKWV�RI�D�QDWLRQ�LQ�UHVSHFW�RI�������WUDGH��HWF�´��,G��DW�

������FLWDWLRQ�RPLWWHG�����

6HFRQG��&RQJUHVV�KDV�H[SUHVVO\�DXWKRUL]HG�WKH�3UHVLGHQW�WR�LVVXH�WKH�3URFODPDWLRQV���7KH�

&RQVWLWXWLRQ�YHVWV�&RQJUHVV�ZLWK�WKH�DXWKRULW\�WR�³OD\�DQG�FROOHFW�7D[HV��'XWLHV��,PSRVWV�DQG�

([FLVHV´�DQG�WR�³UHJXODWH�&RPPHUFH�ZLWK�IRUHLJQ�1DWLRQV�´��8�6��&RQVW��DUW��,�������FO���������,Q�

6HFWLRQ�����E���&RQJUHVV�DXWKRUL]HG�WKH�3UHVLGHQW�WR�³GHWHUPLQH�WKH�QDWXUH�DQG�GXUDWLRQ�RI�WKH�

DFWLRQ�WKDW��LQ�WKH�MXGJPHQW�RI�WKH�3UHVLGHQW��PXVW�EH�WDNHQ�WR�DGMXVW�WKH�LPSRUWV�RI�WKH�DUWLFOH�DQG�

LWV�GHULYDWLYHV�VR�WKDW�VXFK�LPSRUWV�ZLOO�QRW�WKUHDWHQ�WR�LPSDLU�WKH�QDWLRQDO�VHFXULW\�´����8�6�&������

�������F�����$��LL����6HFWLRQ�����G��WKHQ�DUWLFXODWHV�WKH�VWDQGDUG�WR�JXLGH�WKH�3UHVLGHQW¶V�

LQYRFDWLRQ�RI�WKDW�SRZHU��SURYLGLQJ�D�UDQJH�RI�IDFWRUV�UHOHYDQW�WR�GHWHUPLQLQJ�WKH�GRPHVWLF�

SURGXFWLRQ�QHHGHG�IRU�SURMHFWHG�GHIHQVH�UHTXLUHPHQWV��WKH�FDSDELOLW\�RI�GRPHVWLF�LQGXVWULHV�WR�

PHHW�VXFK�UHTXLUHPHQWV��DQG�WKH�LPSRUW�RI�JRRGV�DIIHFWLQJ�VXFK�LQGXVWULHV���,G���������G����$V�

SUHYLRXVO\�GLVFXVVHG��6HFWLRQ�����G��H[SOLFLWO\�GLUHFWV�WKH�3UHVLGHQW�WR�UHFRJQL]H�³WKH�FORVH�

UHODWLRQ�RI�WKH�HFRQRPLF�ZHOIDUH�RI�WKH�1DWLRQ�WR�RXU�QDWLRQDO�VHFXULW\�´��$QG�LW�IXUWKHU�GLUHFWV�

WKH�3UHVLGHQW�WR�FRQVLGHU�ZKHWKHU�LPSRUWV�KDYH�VR�ZHDNHQHG�RXU�³LQWHUQDO�HFRQRP\´�VXFK�WKDW�

WKH\�PD\�WKUHDWHQ�WR�LPSDLU�WKH�QDWLRQDO�VHFXULW\���,G���,Q�PDNLQJ�WKDW�DVVHVVPHQW��WKH�3UHVLGHQW�LV�

SURYLGHG�\HW�DQRWKHU�QRQ�H[KDXVWLYH�OLVW�RI�IDFWRUV��LQFOXGLQJ�WKH�³LPSDFW�RI�IRUHLJQ�FRPSHWLWLRQ�



��

RQ�WKH�HFRQRPLF�ZHOIDUH�RI�LQGLYLGXDO�GRPHVWLF�LQGXVWULHV��DQG�DQ\�VXEVWDQWLDO�XQHPSOR\PHQW��

GHFUHDVH�LQ�UHYHQXHV�RI�JRYHUQPHQW��ORVV�RI�VNLOOV�RU�LQYHVWPHQW��RU�RWKHU�VHULRXV�HIIHFWV�UHVXOWLQJ�

IURP�WKH�GLVSODFHPHQW�RI�DQ\�GRPHVWLF�SURGXFWV�E\�H[FHVVLYH�LPSRUWV�´��,G�

7KH�6XSUHPH�&RXUW�KDV�KHOG�WKDW�6HFWLRQ�����SURSHUO\�GHOHJDWHV�&RQJUHVV¶V�DXWKRULW\�

RYHU�IRUHLJQ�WUDGH�DQG�WDULIIV�WR�WKH�3UHVLGHQW�EHFDXVH�RI�WKH�JXLGDQFH�SURYLGHG�WKURXJK�WKH�

³VSHFLILF�IDFWRUV�WR�EH�FRQVLGHUHG�E\�WKH�3UHVLGHQW�LQ�H[HUFLVLQJ�KLV�DXWKRULW\�´��)HG��(QHUJ\�

$GPLQ��Y��$OJRQTXLQ�61*������8�6�����������������������7KH�&RXUW�DOVR�DSSURYHG�WKH�VWDWXWH¶V�

GHIHUHQFH�WR�WKH�3UHVLGHQW¶V�MXGJPHQW�FRQFHUQLQJ�KRZ�WR�DGMXVW�LPSRUWV�WR�HOLPLQDWH�WKUHDWV�WR�

WKH�QDWLRQDO�VHFXULW\��EHFDXVH�VXFK�GHOHJDWLRQ�UHIOHFWV�WKH�³UHFRJQLWLRQ�WKDW�µ>Q@HFHVVLW\�������IL[HV�

D�SRLQW�EH\RQG�ZKLFK�LW�LV�XQUHDVRQDEOH�DQG�LPSUDFWLFDEOH�WR�FRPSHO�&RQJUHVV�WR�SUHVFULEH�

GHWDLOHG�UXOHV�¶´��,G���FLWDWLRQ�RPLWWHG�����

*LYHQ�&RQJUHVV¶V�H[SUHVV�DQG�EURDG�GHOHJDWLRQ�RI�SRZHU�LQ�6HFWLRQ�����WR�WKH�3UHVLGHQW��

DQG�WKH�3UHVLGHQW¶V�LQGHSHQGHQW�FRQVWLWXWLRQDO�DXWKRULW\�RYHU�QDWLRQDO�VHFXULW\��WKH�3UHVLGHQW¶V�

DXWKRULW\�WR�LVVXH�WKH�6WHHO�3URFODPDWLRQV�³LV�DW�LWV�PD[LPXP�´��6WHHO�6HL]XUH������8�6��DW�����

�-DFNVRQ��-���FRQFXUULQJ����8QGHU�VXFK�FLUFXPVWDQFHV��KRZ�WKH�3UHVLGHQW�H[HUFLVHV�WKDW�DXWKRULW\�

LV�EH\RQG�WKH�SXUYLHZ�RI�WKH�-XGLFLDU\���1RW�RQO\�LV�WKH�PDWWHU�FRPPLWWHG�WR�WKH�3UHVLGHQW¶V�

GLVFUHWLRQ��DV�GLVFXVVHG�DERYH��EXW�³>Q@DWLRQDO�VHFXULW\�LV�WKH�SUHURJDWLYH�RI�&RQJUHVV�DQG�WKH�

3UHVLGHQW�´��=LJODU�Y��$EEDVL������6��&W���������������������VHH�DOVR�+DLJ�Y��$JHH������8�6�������

������������PDWWHUV�FORVHO\�UHODWHG�WR�QDWLRQDO�VHFXULW\�DUH�³UDUHO\�SURSHU�VXEMHFWV�IRU�MXGLFLDO�

LQWHUYHQWLRQ´���%DQFRXOW�Y��0F1DPDUD������)��G�����������'�&��&LU���������LQ�PDWWHUV�LQYROYLQJ�

([HFXWLYH�EUDQFK�GHFLVLRQV�UHODWLQJ�WR�QDWLRQDO�VHFXULW\��³>W@KH�FRXUWV�PD\�QRW�ELQG�WKH�

H[HFXWLYH¶V�KDQGV�������ZKHWKHU�GLUHFWO\²E\�UHVWULFWLQJ�ZKDW�PD\�EH�GRQH²RU�LQGLUHFWO\²E\�

UHVWULFWLQJ�KRZ�WKH�H[HFXWLYH�PD\�GR�LW´����



��

$W�D�PLQLPXP��WKRXJK��WKH�&RXUW�VKRXOG�JLYH�WKH�³XWPRVW�GHIHUHQFH´�WR�WKH�3UHVLGHQW¶V�

MXGJPHQW�WKDW�LPSRUWV�RI�VWHHO�DUWLFOHV�WKUHDWHQ�WR�LPSDLU�WKH�QDWLRQDO�VHFXULW\�DQG�WKDW�WKH�WDULII�

KH�LPSRVHG�LV�QHFHVVDU\�WR�HOLPLQDWH�VXFK�WKUHDWV���8QLWHG�6WDWHV�Y��1L[RQ������8�6��������������

���������³,W�LV�µREYLRXV�DQG�XQDUJXDEOH¶�WKDW�QR�JRYHUQPHQWDO�LQWHUHVW�LV�PRUH�FRPSHOOLQJ�WKDQ�

WKH�VHFXULW\�RI�WKH�1DWLRQ�´��+DLJ������8�6��DW������FLWDWLRQ�RPLWWHG����%HFDXVH�RI�WKH�3UHVLGHQW¶V�

SULPDU\�UHVSRQVLELOLW\�LQ�QDWLRQDO�VHFXULW\�DQG�³WKH�ODFN�RI�FRPSHWHQFH�RQ�WKH�SDUW�RI�WKH�FRXUWV´�

LQ�VXFK�PDWWHUV��+ROGHU�Y��+XPDQLWDULDQ�/DZ�3URMHFW������8�6����������������FLWDWLRQ�RPLWWHG���

WKHUH�LV�D�³WUDGLWLRQ�������RI�JLYLQJ�µWKH�XWPRVW�GHIHUHQFH�WR�3UHVLGHQWLDO�UHVSRQVLELOLWLHV¶´�LQ�

PDWWHUV�LQYROYLQJ�QDWLRQDO�VHFXULW\���&OLQWRQ�Y��-RQHV������8�6�������������������TXRWLQJ�1L[RQ��

����8�6��DW�����������7KXV��WKH�6XSUHPH�&RXUW�FRQVLVWHQWO\�KDV�HPSKDVL]HG�WKDW�³GHIHUHQFH�WR�

ZKDW�WKH�([HFXWLYH�%UDQFK�KDV�GHWHUPLQHG�������LV�HVVHQWLDO�WR�QDWLRQDO�VHFXULW\�´��=LJODU������6��

&W��DW�������LQWHUQDO�TXRWDWLRQ�PDUNV�DQG�FLWDWLRQ�RPLWWHG����7KDW�GHIHUHQFH�DSSOLHV�WR�WKH�

3UHVLGHQW¶V�³>S@UHGLFWLYH�MXGJPHQW>V@�´�'HS¶W�RI�WKH�1DY\�Y��(JDQ������8�6�������������������

HVSHFLDOO\�³ZKHQ�LW�FRPHV�WR�FROOHFWLQJ�HYLGHQFH�DQG�GUDZLQJ�IDFWXDO�LQIHUHQFHV�´��+XPDQLWDULDQ�

/DZ�3URMHFW������8�6��DW������,W�DOVR�DSSOLHV�WR�WKH�([HFXWLYH¶V�³SUHYHQWLYH�PHDVXUH>V@�´�

REYLDWLQJ�WKH�QHHG�IRU�WKH�([HFXWLYH�WR�³FRQFOXVLYHO\�OLQN�DOO�WKH�SLHFHV�LQ�WKH�SX]]OH�EHIRUH�

>FRXUWV@�JUDQW�ZHLJKW�WR�LWV�HPSLULFDO�FRQFOXVLRQV�´��,G��DW��������

,W�LV�XQGHQLDEOH�WKDW�VWHHO�SURGXFWLRQ�LV�YLWDO�WR�QDWLRQDO�VHFXULW\���$V�WKH�6HFUHWDU\¶V�

UHSRUW�H[SODLQV��VWHHO�SURGXFWV�DUH�XVHG�LQ�D�YDULHW\�RI�ZD\V�IRU�QDWLRQDO�GHIHQVH�DQG�RWKHU�FULWLFDO�

LQIUDVWUXFWXUDO�UHTXLUHPHQWV���6HH�%,6�6WHHO�5HS����������%DVHG�RQ�WKH�6HFUHWDU\¶V�UHSRUW��XSGDWHG�

LPSRUW�DQG�SURGXFWLRQ�QXPEHUV�IURP�������WKH�FRQWLQXHG�KLJK�OHYHO�RI�LPSRUWV�VLQFH�WKH�

EHJLQQLQJ�RI�������DQG�WKH�IDLOXUH�RI�FRXQWULHV�WR�WDNH�PHDVXUHV�WR�UHGXFH�JOREDO�H[FHVV�FDSDFLW\��

VHH�6WHHO�3URFODPDWLRQ�,�DW������WKH�3UHVLGHQW�IRXQG�WKDW�VWHHO�DUWLFOHV�³DUH�EHLQJ�LPSRUWHG�LQWR�WKH�



��

8QLWHG�6WDWHV�LQ�VXFK�TXDQWLWLHV�DQG�XQGHU�VXFK�FLUFXPVWDQFHV�DV�WR�WKUHDWHQ�WR�LPSDLU�WKH�

QDWLRQDO�VHFXULW\�RI�WKH�8QLWHG�6WDWHV�´��,G��������,Q�SDUWLFXODU��WKH�³SUHVHQW�TXDQWLWLHV�RI�>VXFK@�

LPSRUWV�DQG�WKH�FLUFXPVWDQFHV�RI�JOREDO�H[FHVV�FDSDFLW\�������DUH�µZHDNHQLQJ�RXU�LQWHUQDO�

HFRQRP\�¶´��,G��������7KH�3UHVLGHQW�DOVR�UHLWHUDWHG�WKH�6HFUHWDU\¶V�ZDUQLQJ�DERXW�WKH�³SHUVLVWHQW�

WKUHDW�RI�IXUWKHU�FORVXUHV�RI�GRPHVWLF�VWHHO�SURGXFWLRQ�IDFLOLWLHV´�DQG�WKH�³VKULQNLQJ�>RI�RXU@�

DELOLW\´�WR�PHHW�VWHHO�GHPDQGV�³IRU�QDWLRQDO�GHIHQVH�DQG�FULWLFDO�LQGXVWULHV�LQ�D�QDWLRQDO�

HPHUJHQF\�´��,G���6LQFH�������WKH�8QLWHG�6WDWHV�KDV�ORVW�RYHU����SHUFHQW�RI�LWV�EDVLF�R[\JHQ�

IXUQDFH�IDFLOLWLHV�ZLWK�WKH�FORVXUH�RI�VL[�VXFK�IDFLOLWLHV��ZKLOH�IRXU�RWKHU�IDFLOLWLHV�DUH�LGOLQJ���%,V�

6WHHO�5HS��DW���������7KHVH�FORVXUHV�DQG�VWRSSDJHV�KDYH�OHG�WR�D����SHUFHQW�GHFOLQH�LQ�

HPSOR\PHQW�LQ�WKH�GRPHVWLF�VWHHO�LQGXVWU\�DQG�KDYH�FDXVHG�WKH�LQGXVWU\�DV�D�ZKROH�WR�RSHUDWH�RQ�

DYHUDJH�ZLWK�QHJDWLYH�QHW�LQFRPH�VLQFH��������,G��DW������0RUHRYHU��VWHHO�SURGXFWLRQ�FDSDFLW\�

XWLOL]DWLRQ�KDV�GHFOLQHG�IURP����SHUFHQW�LQ������WR������SHUFHQW�LQ��������,G��DW������:KLOH�8�6��

VWHHO�SURGXFWLRQ�FRQWLQXHV�WR�GHFOLQH��SURGXFWLRQ�FDSDFLW\�LQ�RWKHU�VWHHO�SURGXFLQJ�FRXQWULHV�KDV�

LQFUHDVHG���,G��DW������7KLV�JOREDO�H[FHVV�FDSDFLW\�³PHDQV�WKDW�8�6��VWHHO�SURGXFHUV��IRU�WKH�

IRUHVHHDEOH�IXWXUH��ZLOO�FRQWLQXH�WR�ORVH�PDUNHW�VKDUH�WR�LPSRUWHG�VWHHO�´�MHRSDUGL]LQJ�WKH�

YLDELOLW\�RI�WKH�VWHHO�LQGXVWU\��LG���DQG�WKHUHE\�WKUHDWHQLQJ�QDWLRQDO�VHFXULW\����

7KH�6HFUHWDU\�ZDUQHG�WKDW��DEVHQW�PHDVXUHV�OLNH�WKH�WDULII�KHUH��WKH�8QLWHG�6WDWHV�³PD\�EH�

XQDEOH�WR�PHHW�VWHHO�GHPDQG�IRU�QDWLRQDO�GHIHQVH�DQG�FULWLFDO�LQGXVWULHV�LQ�D�QDWLRQDO�HPHUJHQF\�´��

6WHHO�3URFODPDWLRQ�,������TXRWDWLRQ�PDUNV�RPLWWHG����)RU�H[DPSOH��WKH�6HFUHWDU\�REVHUYHG�WKDW��

EHFDXVH�WKH�'HSDUWPHQW�RI�'HIHQVH�UHTXLUHV�D�GLYHUVH�UDQJH�RI�SURGXFWV��QR�VLQJOH�FRPSDQ\�

FRXOG�DIIRUG�WR�RSHUDWH�D�VWHHO�PLOO�VROHO\�WR�PHHW�VXFK�QHHGV���%,6�6WHHO�5HS��DW������,QVWHDG��

GHIHQVH�UHTXLUHPHQWV�PXVW�GHSHQG�RQ�PXOWLSOH�SURGXFHUV��DQG�VXFK�SURGXFHUV�³PXVW�DWWUDFW�

VXIILFLHQW�FRPPHUFLDO��L�H���QRQ�GHIHQVH��EXVLQHVV´�LQ�RUGHU�WR�VXSSRUW�³FRQVWUXFWLRQ��RSHUDWLRQ��



��

DQG�PDLQWHQDQFH�RI�SURGXFWLRQ�FDSDFLW\�DV�ZHOO�DV�WKH�XSJUDGHV��UHVHDUFK�DQG�GHYHORSPHQW�

UHTXLUHG�WR�FRQWLQXH�WR�VXSSO\�GHIHQVH�QHHGV�LQ�WKH�IXWXUH�´��,G�

7KH�6HFUHWDU\�DOVR�ZDUQHG�WKDW�³>D@�IXUWKHU�UHGXFWLRQ�LQ�GRPHVWLF�EDVLF�R[\JHQ�IXUQDFH�

FDSDFLW\�ZRXOG�SXW�WKH�8QLWHG�6WDWHV�DW�VHULRXV�ULVN�RI�EHFRPLQJ�GHSHQGHQW�RQ�IRUHLJQ�VWHHO�WR�

VXSSRUW�LWV�GHIHQVH�DQG�FULWLFDO�LQIUDVWUXFWXUH�QHHGV�´��,G��DW������7KH�QDWLRQDO�VHFXULW\�

LPSOLFDWLRQV�DUH�VLJQLILFDQW���7KH�'HSDUWPHQW�RI�'HIHQVH�DOUHDG\�ILQGV�LWVHOI�ZLWKRXW�GRPHVWLF�

VXSSOLHUV�IRU�FHUWDLQ�W\SHV�RI�VWHHO�XVHG�LQ�GHIHQVH�SURGXFWV���,G��DW���±�����$QG�WKH�8QLWHG�6WDWHV�

FXUUHQWO\�KDV�RQO\�RQH�UHPDLQLQJ�SURGXFHU�RI�HOHFWULFDO�VWHHO²D�SURGXFW�WKDW�LV�QHFHVVDU\�IRU�

SRZHU�GLVWULEXWLRQ�WUDQVIRUPHUV�IRU�DOO�W\SHV�RI�HQHUJ\���,G��DW������0RUHRYHU��WKH�ORVV�RI�VNLOOHG�

VWHHO�ZRUNHUV�GXH�WR�SODQW�FORVXUHV�DQG�KDOWV�WR�SURGXFWLRQ²QXPEHULQJ��������ZRUNHUV�LQ������

���DORQH²PHDQV�WKH�ORVV�RI�YLWDO�VNLOOV��RU�D�QH[W�JHQHUDWLRQ�ZRUNIRUFH��QHFHVVDU\�IRU�D�PDMRU�

SURGXFWLRQ�VXUJH�RU�PRELOL]DWLRQ��DQG�LV�³HVSHFLDOO\�GHWULPHQWDO�WR�WKH�ORQJ�WHUP�KHDOWK�DQG�

FRPSHWLWLYHQHVV�RI�WKH�LQGXVWU\�´��,G��DW������$V�WKH�6HFUHWDU\�H[SODLQHG��³LW�LV�WKH�DELOLW\�WR�

TXLFNO\�VKLIW�SURGXFWLRQ�FDSDFLW\�XVHG�IRU�FRPPHUFLDO�SURGXFWV�WR�GHIHQVH�DQG�FULWLFDO�

LQIUDVWUXFWXUH�SURGXFWLRQ�WKDW�SURYLGHV�WKH�8QLWHG�6WDWHV�D�VXUJH�FDSDELOLW\�WKDW�LV�YLWDO�WR�QDWLRQDO�

VHFXULW\��HVSHFLDOO\�LQ�DQ�XQH[SHFWHG�RU�H[WHQGHG�FRQIOLFW�RU�QDWLRQDO�HPHUJHQF\�´��,G��DW���±�����

$QG�³>L@W�LV�WKDW�DELOLW\�WKDW�LV�QRZ�DW�VHULRXV�ULVN�´��,G��DW�������

7KH�3UHVLGHQW�DJUHHG���+H�MXGJHG�WKDW�D�JOREDO����SHUFHQW�WDULII�RQ�VWHHO�DUWLFOHV��ZLWK�

H[FOXVLRQV�WR�EH�JUDQWHG�XQGHU�FHUWDLQ�FLUFXPVWDQFHV��LV�³QHFHVVDU\�DQG�DSSURSULDWH´�WR�DGGUHVV�

WKH�WKUHDW���6WHHO�3URFODPDWLRQ�,�������7KH�3UHVLGHQW�DQWLFLSDWHG�WKDW�WKH�WDULII�³ZLOO�KHOS�RXU�

GRPHVWLF�VWHHO�LQGXVWU\�WR�UHYLYH�LGOHG�IDFLOLWLHV��RSHQ�FORVHG�PLOOV��SUHVHUYH�QHFHVVDU\�VNLOOV�E\�

KLULQJ�QHZ�VWHHO�ZRUNHUV��DQG�PDLQWDLQ�RU�LQFUHDVH�SURGXFWLRQ�´��,G���+H�DOVR�FRQFOXGHG�WKDW�

DFKLHYLQJ�WKHVH�REMHFWLYHV�LV�QHFHVVDU\�WR�³UHGXFH�RXU�1DWLRQ¶V�QHHG�WR�UHO\�RQ�IRUHLJQ�SURGXFHUV�
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IRU�VWHHO�DQG�HQVXUH�WKDW�GRPHVWLF�SURGXFHUV�FDQ�FRQWLQXH�WR�VXSSO\�DOO�WKH�VWHHO�QHFHVVDU\�IRU�

FULWLFDO�LQGXVWULHV�DQG�QDWLRQDO�GHIHQVH�´��,G���7KHVH�REMHFWLYHV�FOHDUO\�DUH�OHJLWLPDWH�DLPV�IRU�WKH�

³QDWLRQDO�VHFXULW\´�GHWHUPLQDWLRQ�XQGHU�6HFWLRQ�������6HH�3UHVLGHQWLDO�$XWK��8QGHU�WKH�7UDGH�

([SDQVLRQ�$FW�WR�$GMXVW�6KLSPHQWV�RI�2LO�WR�	�IURP�3XHUWR�5LFR���%�2S��2�/�&�����������

��������6HFWLRQ�����F�²QRZ�6HFWLRQ�����G�²³PDNHV�LW�SODLQ�WKDW�HFRQRPLF�GLVORFDWLRQ�ZKLFK�

UHVXOWV�IURP�H[FHVVLYH�LPSRUWV�LV�WKH�VRUW�RI�LPSDLUPHQW�RI�WKH�QDWLRQDO�VHFXULW\�WKDW�WKH�3UHVLGHQW�

PD\�DFW�WR�SUHYHQW�´���

$OWKRXJK�WKH�&RXUW�QHHG�QRW�ORRN�EH\RQG�WKH�SODLQ�ODQJXDJH�RI�6HFWLRQ������VHH�+XJKHV�

$LUFUDIW�&R��Y��-DFREVRQ������8�6�������������������OHJLVODWLYH�KLVWRU\�DQG�ORQJVWDQGLQJ�

([HFXWLYH�SUDFWLFH�ERWK�FRQILUP�WKDW�WKH�6WHHO�3URFODPDWLRQV�DUH�SURSHU���,Q�HQDFWLQJ�6HFWLRQ�

���¶V�SUHGHFHVVRU��6HFWLRQ���RI�WKH�7UDGH�$JUHHPHQW�([WHQVLRQ�RI�������3XE��/��1R����±��������

6WDW������������ZKLFK�LQFOXGHG�WKH�HFRQRPLF�IDFWRUV�QRZ�FRGLILHG�DW����8�6�&���������G���

&RQJUHVV�VLJQDOHG�WKDW�³WKH�3UHVLGHQW�PXVW�WDNH�LQWR�FRQVLGHUDWLRQ�WKH�HIIHFW�RQ�WKH�QDWLRQDO�

VHFXULW\�RI�D�ZHDNHQLQJ�RI�WKH�JHQHUDO�HFRQRP\�E\�H[FHVVLYH�LPSRUWV�RI�FRPSHWLWLYH�

SURGXFWV�´��6��5HS��1R����������WK�&RQJ���G�6HVV������������HPSKDVLV�DGGHG����6SHFLILFDOO\��

VXEVHFWLRQ��G��ZDV�³GHVLJQHG�WR�JLYH�WKH�3UHVLGHQW�XQTXHVWLRQHG�DXWKRULW\´�WR�WDNH�DFWLRQ�

³ZKHQHYHU�GDQJHU�WR�RXU�QDWLRQDO�VHFXULW\�UHVXOWV�IURP�D�ZHDNHQLQJ�RI�VHJPHQWV�RI�WKH�HFRQRP\�

WKURXJK�LQMXU\�WR�DQ\�LQGXVWU\��ZKHWKHU�YLWDO�WR�WKH�GLUHFW�GHIHQVH�RU�D�SDUW�RI�WKH�HFRQRP\�

SURYLGLQJ�HPSOR\PHQW�DQG�VXVWHQDQFH�WR�LQGLYLGXDOV�RU�ORFDOLWLHV�´��,G��DW������HPSKDVLV�DGGHG���

8QVXUSULVLQJO\�LQ�OLJKW�RI�WKH�H[SOLFLW�VWDWXWRU\�ODQJXDJH�DQG�WKH�FOHDU�FRQJUHVVLRQDO�

LQWHQW��3UHVLGHQWV�KDYH�H[HUFLVHG�WKHLU�LPSRUW�DGMXVWPHQW�DXWKRULW\�XQGHU�6HFWLRQ�����LQ�YDULRXV�

ZD\V�WR�SURWHFW�QDWLRQDO�VHFXULW\���(�J�� 3URFODPDWLRQ�1R�����������)HG��5HJ��������0DU������

�������VHWWLQJ�UHJLRQ�VSHFLILF�FDSV�RQ�RLO�LPSRUWV�³WR�DYRLG�GLVFRXUDJHPHQW�RI�DQG�GHFUHDVH�LQ�
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GRPHVWLF�RLO�SURGXFWLRQ��H[SORUDWLRQ�DQG�GHYHORSPHQW�WR�WKH�GHWULPHQW�RI�WKH�QDWLRQDO�VHFXULW\´���

3URFODPDWLRQ�1R�����������)HG��5HJ��������0D\�����������ODUJHO\�H[FOXGLQJ�RLO�WUDQVSRUWHG�

RYHUODQG��H�J���IURP�&DQDGD��IURP�WKH�LPSRUW�FDSV���3URFODPDWLRQ�1R�����������)HG��5HJ���������

�'HF�������������DGMXVWLQJ�LPSRUW�DOORFDWLRQV�WR�SURPRWH�JURZWK�RI�WKH�SHWURFKHPLFDO�LQGXVWU\�LQ�

3XHUWR�5LFR�DQG�WR�³SURYLGH�D�VXEVWDQWLDO�DQG�PXFK�QHHGHG�LQFUHDVH�LQ�RSSRUWXQLWLHV�IRU�

HPSOR\PHQW�RI�LWV�FLWL]HQV´���3URFODPDWLRQ�1R�����������)HG��5HJ����������-XO\�����������

�DGMXVWLQJ�LPSRUW�FRQWUROV�WR�HQVXUH�D�JUHDWHU�VXSSO\�RI�ORZ�VXOIXU�UHVLGXDO�IXHO�RLO�WR�DGGUHVV�DLU�

SROOXWLRQ�FRQFHUQV���3URFODPDWLRQ�1R�����������)HG��5HJ����������'HF�������������HOLPLQDWLQJ�

IHHV�RQ�LPSRUWV�WR�EH�XVHG�IRU�WKH�FUHDWLRQ�RI�D�VWUDWHJLF�SHWUROHXP�UHVHUYH���3URFODPDWLRQ�1R��

���������)HG��5HJ����������0DU�������������EDQQLQJ�LPSRUWV�RI�FUXGH�RLO�SURGXFHG�LQ�/LE\D�WR�

HOLPLQDWH�8�6��GHSHQGHQFH�RQ�/LE\D�DV�D�VRXUFH�RI�FUXGH�RLO����7KH�([HFXWLYH�EUDQFK�KDV�WKXV�

ORQJ�XQGHUVWRRG�WKDW�HFRQRPLF�YLWDOLW\²ERWK�LQ�JHQHUDO�DQG�VSHFLILF�LQGXVWULHV²LV�HVVHQWLDO�WR�

WKH�QDWLRQDO�VHFXULW\���7KDW�ORQJVWDQGLQJ�YLHZ�LV�UHDVRQDEOH�DQG�ZDUUDQWV�JUHDW�GHIHUHQFH�KHUH����

$QG��LQGHHG��&RQJUHVV�LV�SUHVXPDEO\�DZDUH�RI�WKLV�ORQJVWDQGLQJ�([HFXWLYH�SUDFWLFH��VHH�

8QLWHG�6WDWHV�Y��:LOVRQ������)��G�����������'�&��&LU���������1DW¶O�/HDG�&R��Y��8QLWHG�6WDWHV������

8�6�������������������\HW�&RQJUHVV�KDV�QHYHU�DWWHPSWHG�WR�QDUURZ�WKH�3UHVLGHQW¶V�6HFWLRQ�����

DXWKRULW\��GHVSLWH�UHHQDFWLQJ�6HFWLRQ�����PXOWLSOH�WLPHV����7KDW�UHLQIRUFHV�WKH�FRQFOXVLRQ�WKDW�WKH�

SODLQWLIIV�DUH�QRW�OLNHO\�WR�VXFFHHG�LQ�DUJXLQJ�WKDW�WKH�3UHVLGHQW¶V�QDWLRQDO�VHFXULW\�PRWLYDWLRQV�

IDLO�EHFDXVH�WKH�3UHVLGHQW�ZDV�³UHDOO\´�FRQFHUQHG�DERXW�UHYLWDOL]LQJ�WKH�$PHULFDQ�VWHHO�LQGXVWU\���

$V�WKH�VWDWXWH��LWV�KLVWRU\��DQG�ORQJVWDQGLQJ�([HFXWLYH�SUDFWLFH�VKRZ��VWUHQJWKHQLQJ�FULWLFDO�

VHFWRUV�RI�WKH�HFRQRP\�LV�ZLWKLQ�WKH�ERXQGV�RI�SUHVLGHQWLDO�DXWKRULW\�WR�SURWHFW�QDWLRQDO�VHFXULW\������

� 6HH�2PQLEXV�7UDGH�DQG�&RPSHWLWLYHQHVV�$FW�RI�������3XE��/��1R�����������WLW��,����
����������6WDW��������WKH�7UDGH�$FW�RI�������3XE��/��1R�������������6WDW��������6HFWLRQ�����RI�
WKH�7UDGH�([SDQVLRQ�$FW�RI������



��

3ODLQWLIIV�DGYDQFH�VHYHUDO�DGGLWLRQDO�DUJXPHQWV�LQ�D�IXUWKHU�HIIRUW�WR�SHUVXDGH�WKLV�&RXUW�

WR�VHFRQG�JXHVV�WKH�3UHVLGHQW¶V�QDWLRQDO�VHFXULW\�MXGJPHQWV���)LUVW��SODLQWLIIV�DOOHJH�WKDW�YDULRXV�

VWDWHPHQWV�RI�WKH�3UHVLGHQW�FRQFHUQLQJ�WKH�VWHHO�LQGXVWU\�DUH�HLWKHU�LQFRQVLVWHQW�ZLWK�6HFWLRQ�����

RU�VKRZ�VRPH�LPSHUPLVVLEOH�SUHWH[W���6HH�3O��%U��������������6HFRQG��SODLQWLIIV�FRPSODLQ�DERXW�WKH�

3UHVLGHQW¶V�GHFLVLRQ�WR�H[FOXGH�QDWLRQV�WKDW�SURYLGHG�DGHTXDWH�DVVXUDQFHV�WR�WKH�8QLWHG�6WDWHV�

UHJDUGLQJ�VWHHO�H[SRUWV�DQG�FDSDFLW\���$QG��SODLQWLIIV�GLVSXWH�WKH�QHHG�IRU�VWHHO�WDULIIV��EDVHG�RQ�

ZKDW�WKH\�DVVHUW�LV�WKH�'HSDUWPHQW�RI�'HIHQVH¶V�DELOLW\�WR�DFTXLUH�VWHHO�WR�PHHW�QDWLRQDO�GHIHQVH�

QHHGV�LQ�OLJKW�RI�PLOLWDU\�UHTXLUHPHQWV�IRU�VWHHO�LQ�UHODWLRQ�WR�WRWDO�8�6��VWHHO�SURGXFWLRQ��3OV�¶�%U��

([��'�DW���������%RWK�DUJXPHQWV�PLVV�WKH�PDUN����

$V�DQ�LQLWLDO�PDWWHU��HYHQ�LI�WKH�&RXUW�FRXOG�FRQVLGHU�H[WULQVLF�HYLGHQFH�XQGHU�VHFWLRQ�

�����L���DQG�HYHQ�LI�WKH�&RXUW�FRXOG�UHYLHZ�WKH�IDFWXDO�EDVLV�IRU�WKH�3UHVLGHQW¶V�GLVFUHWLRQDU\�

GHFLVLRQ��WKH�3UHVLGHQW¶V�VWDWHPHQWV��ZKHWKHU�RQ�VRFLDO�PHGLD�RU�HOVHZKHUH��WKDW�KH�VHHNV�WR�

SURWHFW�VWHHO�LQGXVWU\�MREV�DUH�HQWLUHO\�FRQVLVWHQW�ZLWK�6HFWLRQ�������6HFWLRQ�����G��H[SOLFLWO\�

UHTXLUHV�WKH�3UHVLGHQW�WR�UHFRJQL]H�³WKH�FORVH�UHODWLRQ�RI�WKH�HFRQRPLF�ZHOIDUH�RI�WKH�1DWLRQ�WR�

RXU�QDWLRQDO�VHFXULW\�´����8�6�&���������G���DQG�GLUHFWV�WKH�3UHVLGHQW�WR�FRQVLGHU�WKH�HFRQRPLF�

ZHOO�EHLQJ�RI�LQGLYLGXDO�GRPHVWLF�LQGXVWULHV�LQ�GHWHUPLQLQJ�ZKHWKHU�H[FHVVLYH�LPSRUWV�KDYH�

³ZHDNHQ>HG@�RXU�LQWHUQDO�HFRQRP\�´��,G���,Q�DGGUHVVLQJ�QDWLRQDO�VHFXULW\��WKH�3UHVLGHQW�PD\�

FRQVLGHU��³ZLWKRXW�H[FOXGLQJ�RWKHU�IDFWRUV�´�³DQ\�VXEVWDQWLDO�XQHPSOR\PHQW��GHFUHDVH�LQ�

UHYHQXHV�RI�JRYHUQPHQW��ORVV�RI�VNLOOV�RU�LQYHVWPHQW��RU�RWKHU�VHULRXV�HIIHFWV�UHVXOWLQJ�IURP�WKH�

GLVSODFHPHQW�RI�DQ\�GRPHVWLF�SURGXFWV�´��,G���7KLV�LV�SUHFLVHO\�ZKDW�WKH�3UHVLGHQW�GLG���$Q�

DGHTXDWH�DQG�UHOLDEOH�VXSSO\�RI�VWHHO�LV�XQGHQLDEO\�HVVHQWLDO�WR�WKH�QDWLRQDO�VHFXULW\���$QG�WKH�

6WHHO�3URFODPDWLRQV�DQG�VWDWHPHQWV�WKH�3UHVLGHQW�KDV�PDGH�RXWVLGH�WKH�IRXU�FRUQHUV�RI�WKRVH�



��

3URFODPDWLRQV�IRFXV�RQ�SURWHFWLQJ�D�VWHHO�LQGXVWU\��ZKRVH�HFRQRPLF�YLDELOLW\��DQG�WKHUHIRUH�LWV�

VXSSRUW�IRU�QDWLRQDO�VHFXULW\��LV�WKUHDWHQHG����

3ODLQWLIIV�DOVR�GHYRWH�VHYHUDO�SDJHV�RI�WKHLU�EULHI�WR�D�GLVFXVVLRQ�RI�ZKROO\�XQUHODWHG�

OLWLJDWLRQ�FKDOOHQJLQJ�WKH�3UHVLGHQW¶V�([HFXWLYH�2UGHUV�DQG�3URFODPDWLRQV�FRQFHUQLQJ�WUDYHO�DQG�

HQWU\�LQWR�WKH�8QLWHG�6WDWHV���3O��%U���������FLWLQJ�+DZDLL�Y��7UXPS������)��6XSS���G�������'��

+DZ���������DQG�+DZDLL�Y��7UXPS������)��6XSS���G�������'��+DZ�����������7KHVH�QRQ�

SUHFHGHQWLDO�GHFLVLRQV�FRQFHUQ�DQ�LQDSSRVLWH�([HFXWLYH�2UGHU��ZKLFK�ZDV�VXSHUVHGHG�E\�

3URFODPDWLRQ�1R���������7KH�1LQWK�&LUFXLW�DIILUPHG�LQ�SDUW�WKH�GLVWULFW�FRXUW¶V�GHFLVLRQV��VHH�

+DZDLL�Y��7UXPS������)��G�������WK�&LU���������DQG�+DZDLL�Y��7UXPS������)��G��������WK�&LU��

�������EXW�WKH�6XSUHPH�&RXUW�VXEVHTXHQWO\�YDFDWHG�WKH�1LQWK�&LUFXLW¶V�RSLQLRQ���7KH�+DZDLL

GHFLVLRQV�KDYH�OLWWOH��LI�DQ\��SHUVXDVLYH�YDOXH�JHQHUDOO\�DQG�QR�EHDULQJ�LQ�WKLV�PXFK�GLIIHUHQW�

FRQWH[W���0RUHRYHU��WKH�+DZDLL�OLWLJDWLRQ�LQYROYHG�HQWLUHO\�GLVWLQFW�FRQVWLWXWLRQDO�DQG�VWDWXWRU\�

FODLPV�DQG�D�IXQGDPHQWDOO\�GLIIHUHQW�IDFWXDO�UHFRUG���$�PXFK�FORVHU�DQDORJ²DVVXPLQJ�LW�ZRXOG�

EH�DSSURSULDWH�WR�SURMHFW�IURP�RQH�GHFLVLRQ�FRQFHUQLQJ�D�3UHVLGHQWLDO�DFWLRQ�WR�DQRWKHU�DFWLRQ�

FRQFHUQLQJ�DQ�HQWLUHO\�GLIIHUHQW�3UHVLGHQWLDO�DFWLRQ²LV�WKLV�&RXUW¶V�UHFHQW�GHFLVLRQ�LQ�6LOIDE�

6RODU��,QF��HW�DO��Y��8QLWHG�6WDWHV��HW�DO���VOLS�RS���������&W��,QW¶O�7UDGH�0DU�������������7KHUH��WKH�

&RXUW�GHQLHG�D�UHTXHVW�WR�HQMRLQ�VDIHJXDUG�PHDVXUHV�LPSRVHG�E\�3UHVLGHQWLDO�3URFODPDWLRQ�

SXUVXDQW�WR�6HFWLRQ�����RI�WKH�7UDGH�$FW�RI�������EDVHG�XSRQ�WKH�ZHOO�HVWDEOLVKHG�IUDPHZRUN�IRU�

MXGLFLDO�UHYLHZ�RXWOLQHG�DERYH��ZLWKRXW�SURELQJ�3UHVLGHQWLDO�PRWLYHV��VFUXWLQL]LQJ�WZHHWV��RU�

VFRXULQJ�WKH�,QWHUQHW�IRU�XOWHULRU�PRWLYDWLRQV����

� 1RU�GR�WKH�WHPSRUDU\�FRXQWU\�EDVHG�H[HPSWLRQV�LQ�DQ\�ZD\�XQGHUFXW�WKH�3UHVLGHQW¶V�

DUWLFXODWHG�QDWLRQDO�VHFXULW\�EDVLV���6HH�3O��%U�������7KH�3UHVLGHQW�H[SODLQHG�WKDW�WKH�8QLWHG�6WDWHV�

KDV�FORVH�VHFXULW\�DUUDQJHPHQWV�ZLWK�PDQ\�FRXQWULHV�WKDW�VKDUH�RXU�FRQFHUQ�DERXW�WKH�LPSDFW�RI�
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JOREDO�RYHUFDSDFLW\�RQ�ORQJ�WHUP�VXVWDLQDELOLW\�RI�VWHHO�LQGXVWULHV�QHFHVVDU\�WR�SURYLGH�IRU�

QDWLRQDO�VHFXULW\���7KH�3UHVLGHQW�H[SODLQHG�WKDW�VHYHUDO�QDWLRQV�DUH�LQ�WKH�PLGVW�RI�QHJRWLDWLQJ�

ZLWK�WKH�8QLWHG�6WDWHV�UHJDUGLQJ�VDWLVIDFWRU\�DOWHUQDWLYH�PHDQV�WR�UHGXFH�JOREDO�H[FHVV�VWHHO�

FDSDFLW\�DQG�SURGXFWLRQ��DQG�WR�LQFUHDVH�GRPHVWLF�FDSDFLW\�XWLOL]DWLRQ���,QGHHG��WKH�H[HPSWLRQV�

UHPDLQ�IOXLG�DQG�PD\�FKDQJH�RU�H[SLUH�DIWHU�0D\�����,I�VRPH�FRXQWULHV�VXFFHHG�LQ�REWDLQLQJ�DQ�

H[HPSWLRQ��ZKLOH�RWKHUV�GR�QRW��WKDW�LV�SUHFLVHO\�WKH�VRUW�RI�IRUHLJQ�DIIDLUV�DQG�QDWLRQDO�VHFXULW\�

GLVWLQFWLRQ�WKDW�WKH�&RQVWLWXWLRQ�DQG�&RQJUHVV�HPSRZHUHG�WKH�3UHVLGHQW�WR�PDNH��

)LQDOO\��FRQWUDU\�WR�SODLQWLIIV¶�DUJXPHQW��WKH�IDFW�WKDW�³WKH�8�6��PLOLWDU\�UHTXLUHPHQWV�IRU�

VWHHO�������RQO\�UHSUHVHQW�DERXW�WKUHH�SHUFHQW�RI�8�6��SURGXFWLRQ´�DQG��WKXV��WKDW�³'R'�GRHV�QRW�

EHOLHYH�WKDW�WKH�ILQGLQJV�LQ�WKH�UHSRUWV�LPSDFW�WKH�DELOLW\�RI�'R'�SURJUDPV�WR�DFTXLUH�WKH�VWHHO�RU�

DOXPLQXP�QHFHVVDU\�WR�PHHW�QDWLRQDO�GHIHQVH�UHTXLUHPHQWV�´�GRHV�QRW�XQGHUFXW�DQ\�QDWLRQDO�

VHFXULW\�EDVLV�IRU�WKH�3UHVLGHQW¶V�3URFODPDWLRQV���3O��%U��([��'�DW����0HP��IRU�WKH�6HFUHWDU\�RI�

&RPPHUFH�IURP�WKH�6HFUHWDU\�RI�'HIHQVH����7KH�6HFUHWDU\�RI�'HIHQVH�DJUHHG�WKDW�³WKH�

V\VWHPDWLF�XVH�RI�XQIDLU�WUDGH�SUDFWLFHV�WR�LQWHQWLRQDOO\�HURGH�RXU�LQQRYDWLRQ�DQG�PDQXIDFWXULQJ�

LQGXVWULDO�EDVH�SRVHV�D�ULVN�WR�RXU�QDWLRQDO�VHFXULW\�´��,G���+H�FRQFXUUHG�ZLWK�&RPPHUFH¶V�

FRQFOXVLRQ�WKDW�LPSRUWV�RI�IRUHLJQ�VWHHO�DQG�DOXPLQXP�LPSDLU�WKH�QDWLRQDO�VHFXULW\���,G�

$OWKRXJK�KH�H[SUHVVHG�D�SUHIHUHQFH�IRU�RQH�UHFRPPHQGHG�FRXUVH�RI�DFWLRQ��WDUJHWHG�WDULIIV�

YHUVXV�D�XQLIRUP��JOREDO�WDULII���KH�OLNHZLVH�UHFRJQL]HG�WKH�QHHG�WR�³UHEXLOG�HFRQRPLF�VWUHQJWK�DW�

KRPH´�DQG�WR�HQVXUH�³D�IDLU�DQG�UHFLSURFDO�LQWHUQDWLRQDO�HFRQRPLF�V\VWHP�´�E\�³FRUUHFWLQJ�

&KLQHVH�RYHUSURGXFWLRQ�DQG�FRXQWHULQJ�>WKH�&KLQHVH@�DWWHPSW�WR�FLUFXPYHQW�H[LVWLQJ�

DQWLGXPSLQJ�WDULIIV�´��,G��DW�������7KH�3UHVLGHQW�LQLWLDOO\�FKRVH�WR�LPSRVH�D�JOREDO�WDULII��

H[HPSWLQJ�RQO\�&DQDGD�DQG�0H[LFR�ZKLOH�ZHOFRPLQJ�RWKHU�FRXQWULHV�WR�GLVFXVV�ZLWK�WKH�8QLWHG�

6WDWHV�³DOWHUQDWLYH�ZD\V�WR�DGGUHVV�WKH�WKUHDWHQHG�LPSDLUPHQW�RI�WKH�QDWLRQDO�VHFXULW\�FDXVHG�E\�
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LPSRUWV�IURP�WKDW�FRXQWU\�´�6WHHO�3URFODPDWLRQ�,������DQG�ODWHU�GHFLGHG�WR�WHPSRUDULO\�H[HPSW�

FHUWDLQ�RWKHU�FRXQWULHV�IURP�WKH�WDULIIV��6WHHO�3URFODPDWLRQ�,,��FO�������ZLWK�WKH�HIIHFW�RI�PDNLQJ�

WKH�WDULII�PRUH�WDUJHWHG��

7KDW�PLOLWDU\�UHTXLUHPHQWV�UHSUHVHQW�RQO\�WKUHH�SHUFHQW�RI�GRPHVWLF�VWHHO�SURGXFWLRQ�GRHV�

QRW�XQGHUFXW�WKH�3UHVLGHQW¶V�GHWHUPLQDWLRQ�WKDW�WKH�FXUUHQW�DQG�DQWLFLSDWHG�OHYHOV�RI�LPSRUWV�RI�

VWHHO�DUWLFOHV�WKUHDWHQ�WR�LPSDLU�QDWLRQDO�VHFXULW\���6HFWLRQ�����UHTXLUHV�WKH�3UHVLGHQW�WR�FRQVLGHU�

WKH�DELOLW\�RI�GRPHVWLF�LQGXVWULHV�WR�PHHW�WKH�HFRQRPLF�UHTXLUHPHQWV�RI�QDWLRQDO�VHFXULW\�LQ�LWV�

EURDGHVW�WHUPV���7KH�3UHVLGHQW�PXVW�WKHUHIRUH�FRQVLGHU�QRW�RQO\�WKH�LPPHGLDWH�QHHGV�RI�GHIHQVH��

EXW�DOVR�ZKHWKHU�³>WKH@�ZHDNHQLQJ�RI�RXU�LQWHUQDO�HFRQRP\´�E\�WKH�LPSRUWV�³PD\�LPSDLU�WKH�

QDWLRQDO�VHFXULW\´�LQ�WKH�ORQJ�UXQ������8�6�&���������G����,Q�PDNLQJ�WKDW�DVVHVVPHQW��WKH�

3UHVLGHQW�PXVW�FRQVLGHU�WKH�LPSDFW�RI�LPSRUWV�RQ�³WKH�HFRQRPLF�ZHOIDUH�RI�LQGLYLGXDO�GRPHVWLF�

LQGXVWULHV�´��,G���,QGHHG��SUHFLVHO\�EHFDXVH�GHIHQVH�DQG�FULWLFDO�LQIUDVWUXFWXUH�UHTXLUHPHQWV�DORQH�

DUH�LQVXIILFLHQW�WR�VXSSRUW�D�UREXVW�VWHHO�LQGXVWU\��WKH�6HFUHWDU\�GHWHUPLQHG�WKDW�WKH�DELOLW\�RI�WKH�

GRPHVWLF�VWHHO�LQGXVWU\�WR�VXSSO\�WKH�QHHGV�RI�WKH�PLOLWDU\�GHSHQGHG�RQ�D�KHDOWK\�GRPHVWLF�

LQGXVWU\�WKDW�LV�DEOH�WR�FRPSHWH�LQ�WKH�FRPPHUFLDO�PDUNHWSODFH���6HH�%,6�6WHHO�5HS��DW��������

$SS��+�DW�����)XUWKHU��WKH�6HFUHWDU\�GHWHUPLQHG�WKDW�³>D@�FRQWLQXHG�ORVV�RI�YLDEOH�FRPPHUFLDO�

SURGXFWLRQ�FDSDELOLWLHV�DQG�UHODWHG�VNLOOHG�ZRUNIRUFH�ZLOO�MHRSDUGL]H�WKH�8�6��VWHHO�LQGXVWU\¶V�

DELOLW\�WR�PHHW�WKH�IXOO�VSHFWUXP�RI�GHIHQVH�UHTXLUHPHQWV�´��,G��$SS��+�DW��������

$W�ERWWRP��VKRXOG�WKLV�&RXUW�UHYLHZ�WKH�3UHVLGHQW¶V�H[HUFLVH�RI�KLV�VWDWXWRU\�GLVFUHWLRQ²

DQG�LW�VKRXOG�QRW��IRU�WKH�UHDVRQV�GHWDLOHG�DERYH²WKDW�H[HUFLVH�RI�GLVFUHWLRQ�ZDV�ODZIXO���

,,,�� 3ODLQWLIIV�)DLO�7R�'HPRQVWUDWH�,PPHGLDWH��,UUHSDUDEOH�+DUP�

(YHQ�LI�SODLQWLIIV�ZHUH�DEOH�WR�GHPRQVWUDWH�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV��WKHLU�

UHTXHVW�IRU�DQ�HPHUJHQF\�LQMXQFWLRQ�IDLOV�IRU�WKH�DGGLWLRQDO��VWUDLJKWIRUZDUG�UHDVRQ�WKDW�WKH\�
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FDQQRW�VKRZ�LUUHSDUDEOH�KDUP���0RQHWDU\�KDUP�LV�QRW�LUUHSDUDEOH�VLQFH�WKHUH�LV��E\�GHILQLWLRQ��DQ�

DGHTXDWH�UHPHG\�DW�ODZ���,W�KDV�ORQJ�EHHQ�³D�JXLGLQJ�UXOH�WKDW�D�ELOO�LQ�HTXLW\�GRHV�QRW�OLH�LQ�DQ\�

FDVH�ZKHUH�D�SODLQ��DGHTXDWH��DQG�FRPSOHWH�UHPHG\�PD\�EH�KDG�DW�ODZ�´��6LQJHU�6HZLQJ�0DFK��

&R��RI�1HZ�-HUVH\�Y��%HQHGLFW������8�6��������������������$Q�LQMXQFWLRQ�VKRXOG�LVVXH�RQO\�ZKHUH�

WKH�LQWHUYHQWLRQ�RI�D�FRXUW�RI�HTXLW\�³LV�HVVHQWLDO�LQ�RUGHU�HIIHFWXDOO\�WR�SURWHFW�SURSHUW\�ULJKWV�

DJDLQVW�LQMXULHV�RWKHUZLVH�LUUHPHGLDEOH�´��&DYDQDXJK�Y��/RRQH\������8�6������������������

�HPSKDVLV�DGGHG����7KH�6XSUHPH�&RXUW�KDV�KHOG�UHSHDWHGO\�WKDW�WKH�WKUHVKROG�UHTXLUHPHQW�IRU�

LQMXQFWLYH�UHOLHI�LQ�WKH�)HGHUDO�FRXUWV�LV�LUUHSDUDEOH�LQMXU\�DQG�WKH�LQDGHTXDF\�RI�OHJDO�UHPHGLHV���

:HLQEHUJHU�Y��5RPHUR�%DUFHOR������8�6�������������������5RQGHDX�Y��0RVLQHH�3DSHU�&RUS���

����8�6�����������������%HDFRQ�7KHDWHUV��,QF��Y��:HVWRYHU������8�6�����������������������

&RQWUDU\�WR�SODLQWLIIV¶�FRQWHQWLRQ�WKDW�WKH\�FDQQRW�UHFRYHU�DPRXQWV�SDLG�SXUVXDQW�WR�WKH�

6WHHO�3URFODPDWLRQV�VKRXOG�WKH\�XOWLPDWHO\�SUHYDLO�LQ�OLWLJDWLRQ��3O��%U������&RPSO������������WKLV�

&RXUW�GRHV�LQGHHG�KDYH�WKH�SRZHU�WR�JUDQW�VXFK�UHOLHI���6KRXOG�SODLQWLIIV�SUHYDLO�RQ�WKH�PHULWV��

WKH�&RXUW�PD\�GLUHFW�WKH�*RYHUQPHQW�WR�UHIXQG��OLTXLGDWH��RU�UHOLTXLGDWH�FRYHUHG�HQWULHV�ZLWKRXW�

WKH�6HFWLRQ�����WDULIIV���6HH�8QLWHG�6WDWHV�Y��8QLWHG�6WDWHV�6KRH�&RUS�������8�6��������������

6KLQ\HL�&RUS��RI�$P��Y��8QLWHG�6WDWHV������)��G�������������)HG��&LU����������3ODLQWLIIV�DOVR�

ZRXOG�EH�HQWLWOHG�WR�LQWHUHVW�RQ�WKH�DPRXQW�RI�DQ\�LPSURSHUO\�FROOHFWHG�GXWLHV���6HH����8�6�&����

�����E����,Q�RWKHU�ZRUGV��DQ\�³LQMXU\´�E\�YLUWXH�RI�SD\LQJ�WDULIIV�QRZ�RQ�HQWULHV�RI�FRYHUHG�

PHUFKDQGLVH�LV�HQWLUHO\�FRPSHQVDEOH�DQG�QRW�LUUHSDUDEOH����

3ODLQWLIIV�DOVR�DOOHJH�WKDW�SD\LQJ�WKH�WDULIIV�ZKLOH�WKLV�OLWLJDWLRQ�LV�SHQGLQJ�ZLOO�SXW�66(�

0LDPL�RXW�RI�EXVLQHVV���6HH�3O��%U����������7KDW�DOOHJDWLRQ�LV�QRW�FUHGLEOH�JLYHQ�SODLQWLIIV¶�

UHODWLRQVKLS�ZLWK�WKHLU�H[WUHPHO\�ZHOO�UHVRXUFHG�5XVVLDQ�SDUHQW�FRPSDQ\��3$2�6HYHUVWDO���

$FFRUGLQJ�WR�LWV�IRXUWK�TXDUWHU�DQG�ILVFDO�\HDU������ILQDQFLDO�UHVXOWV��3$2�6HYHUVWDO�KDG�
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UHYHQXHV�IRU������RI������ELOOLRQ��OHDGLQJ�WR�QHW�SURILW�DQG�IUHH�FDVK�IORZ�RI�QHDUO\������ELOOLRQ���

6HH�6HYHUVWDO�UHSRUWV�4��	�)<�����ILQDQFLDO�UHVXOWV��DYDLODEOH�DW�KWWS���ZZZ�VHYHUVWDO�FRP��

HQJ�PHGLD�QHZV�GRFXPHQW������SKWPO��YLVLWHG�0DU���������������,Q�WKH�IRXUWK�TXDUWHU�RI�������

DORQH��3$2�6HYHUVWDO�UHDOL]HG�UHYHQXHV�RI������ELOOLRQ�DQG�D�QHW�SURILW�RI������PLOOLRQ���6HH�LG���

7KH�FRPSDQ\¶V�UHVRXUFHV�WKXV�GZDUI�WKH�DQWLFLSDWHG�GXWLHV�DW�LVVXH���6HH�&RPSO����������

66(�0LDPL�LV�D�ZKROO\�RZQHG�VXEVLGLDU\�RI�WKLV�ODUJH�FRUSRUDWH�SDUHQW��ZKLFK�LV�FOHDUO\�

FDSDEOH�RI�IRRWLQJ�WKH�ELOO�IRU�WDULIIV�ZKLOH�LWV�VXEVLGLDULHV�OLWLJDWH�WKLV�FDVH���,QGHHG��SODLQWLIIV�

DFNQRZOHGJH�WKDW�3$2�6HYHUVWDO�KDV�DOUHDG\�ORDQHG�66(�0LDPL�WKH�IXQGV�WR�FRYHU�SRVVLEOH�

GXWLHV�LQ�WKH�VKRUW�WHUP���&RPSO�������F���*LYHQ�WKDW�SDUHQW�FRPSDQ\¶V�UHVRXUFHV�DQG�66(�

0LDPL¶V�VWDWXV�DV�D�ZKROO\�RZQHG�VXEVLGLDU\��DQ\�GHFLVLRQ�WR�FORVH�66(�0LDPL�ZRXOG�EH�D�

SXUHO\�HFRQRPLF�EXVLQHVV�GHFLVLRQ�RQ�WKH�SDUW�RI�3$2�6HYHUVWDO���6HH�LG���/DUJH�FRUSRUDWLRQV�OLNH�

3$2�6HYHUVWDO�FDQQRW�PDQXIDFWXUH�LUUHSDUDEOH�KDUP�E\�GHFLGLQJ�WKDW�WKH\�ZLOO�QRW�³IXUQLVK�WKH�

FDSLWDO�QHFHVVDU\�WR�KHOS�>SODLQWLII@�UHFRXS�LWV�ORVVHV�´��(FRQ��5HVHDUFK�6HUYV���,QF��Y��5HVROXWLRQ�

(FRQ���//&������)��6XSS���G���������'�'�&����������

3ODLQWLIIV¶�LUUHSDUDEOH�KDUP�DUJXPHQWV�DUH�XQGHUPLQHG�IXUWKHU�E\�FXVWRPHU�

FRPPXQLFDWLRQV�LQGLFDWLQJ�WKDW�SODLQWLIIV¶�FXVWRPHUV�DUH�SUHSDUHG�WR�VSOLW�WKH�FRVW�RI�WKH�6HFWLRQ�

����WDULIIV�ZLWK�SODLQWLIIV���6HH�3O��%U���([������7KH�FXVWRPHU�FRPPXQLFDWLRQV��ZKLFK�LQGLFDWH�WKDW�

SODLQWLIIV�KDYH�FKDQJHG�SRVLWLRQV�IURP�EHLQJ�ZLOOLQJ�WR�VSOLW�WKH�WDULII�FRVWV�ZLWK�WKHLU�FXVWRPHU�WR�

SDVVLQJ�WKH�FRVWV�DORQJ�HQWLUHO\�WR�WKHLU�FXVWRPHUV��VKRZ�WKDW�����SODLQWLIIV�GR�QRW�QHHG�WR�LQFXU�

WKH�WDULII�FRVWV�LQ�WKHLU�HQWLUHW\�LQ�WKH�VKRUW�WHUP��DQG�����DQ\�ORVV�RI�JRRGZLOO�LV�GXH�LQ�VLJQLILFDQW�

SDUW�WR�SODLQWLIIV¶�FKDQJH�LQ�SRVLWLRQ�FRQFHUQLQJ�VSOLWWLQJ�WDULII�FRVWV��QRW�WKH�WDULIIV�WKHPVHOYHV����

� 6HH�DOVR�&RPSDQ\�2YHUYLHZ�RI�3$2�6HYHUVWDO��%ORRPEHUJ��DYDLODEOH�DW�KWWSV���ZZZ��
EORRPEHUJ�FRP�UHVHDUFK�VWRFNV�SULYDWH�VQDSVKRW�DVS"SULYFDS,G ���������YLVLWHG�0DU������������
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,Q�WUXWK��SODLQWLIIV¶�DVVHUWHG�KDUP�LV�WKH�VRUW�RI�RUGLQDU\�³DGYHUVH�HFRQRPLF�LPSDFW´�WKDW�

LV�LQVXIILFLHQW�WR�ZDUUDQW�LQMXQFWLYH�UHOLHI��OHVW�HYHU\�FKDOOHQJH�WR�D�GXW\�LQFUHDVH�RU�WDULII�EH�

FRQYHUWHG�WR�HPHUJHQF\�OLWLJDWLRQ���&RUXV�*URXS������)��6XSS���G�DW��������,Q�&RUXV��WKH�

SODLQWLII�VRXJKW�WR�HQMRLQ�WKH�FROOHFWLRQ�RI�DGGLWLRQDO�GXWLHV�LPSRVHG�RQ�LWV�SURGXFWV�XQGHU�D�

6HFWLRQ�����3UHVLGHQWLDO�3URFODPDWLRQ�LPSRVLQJ�FHUWDLQ�VDIHJXDUG�WDULIIV�RQ�VWHHO�SURGXFWV���,G��DW�

�������7KLV�&RXUW�KHOG�DQ�HYLGHQWLDU\�KHDULQJ�DW�ZKLFK�WZR�ZLWQHVVHV�WHVWLILHG�WKDW��LI�WKH�GXWLHV�

ZHUH�FROOHFWHG��&RUXV¶V�³1RUZD\�IDFWRU\�ZDV�QRW�VXIILFLHQWO\�SURILWDEOH�WR�DWWUDFW�LQYHVWPHQW�IRU�

XSJUDGHV�WKDW�PLJKW�DOORZ�LW�WR�SURGXFH�>QHZ�SURGXFWV@���%RWK�ZLWQHVVHV�>DOVR@�WHVWLILHG�WKDW��DV�D�

UHVXOW��WKH�%HUJHQ�3ODQW�ZRXOG�KDYH�WR�UDLVH�SULFHV�RU�DEVRUE�WKH�WDULIIV��������&RUXV�DUJXHV>G@�WKDW�

VRXQG�EXVLQHVV�SULQFLSOHV�ZRXOG�UHTXLUH�LW�WR�FORVH�WKH�SODQW�UDWKHU�WKDQ�RSHUDWH�DW�D�ORVV�´��,G��DW�

������HPSKDVLV�DGGHG�����

1RWZLWKVWDQGLQJ�WKH�DVVHUWLRQ�WKDW�&RUXV�ZRXOG�EH�UHTXLUHG�WR�FORVH�LWV�IDFWRU\��WKLV�&RXUW�

GHQLHG�WKH�PRWLRQ�IRU�D�SUHOLPLQDU\�LQMXQFWLRQ���,Q�GRLQJ�VR��WKH�&RXUW�H[SODLQHG�WKDW�³HYHU\�

LQFUHDVH�LQ�GXW\�UDWH�ZLOO�QHFHVVDULO\�KDYH�DQ�DGYHUVH�HIIHFW�RQ�IRUHLJQ�SURGXFHUV�DQG�LPSRUWHUV�´�

ZKLFK�ZDV�³SDUWLFXODUO\�WUXH�ZLWK�UHJDUGV�WR�WKH�����LQFUHDVH�LPSRVHG�XQGHU�WKH�VDIHJXDUG�

SURYLVLRQ�´��,G���7KLV�&RXUW�UHDVRQHG�WKDW��LI�LW�³ZHUH�WR�ILQG�LUUHSDUDEOH�KDUP�XQGHU�WKHVH�IDFWV�´�

WKHQ�LW�³ZRXOG�OLNHO\�EH�UHTXLUHG�WR�GR�VR�LQ�DQ\�FKDOOHQJH�WR�D�GXW\�LQFUHDVH�EHFDXVH�HYHU\�

SODLQWLII�FRXOG�DUJXH�WKDW�LQFUHDVHG�WDULIIV�ZRXOG�FDXVH�UHYHQXH�VKRUWIDOOV�SRVVLEO\�UHVXOWLQJ�LQ�

HLWKHU�RSHUDWLQJ�DW�D�ORVV�RU�SODQW�FORVXUH�DW VRPH�IXWXUH�GDWH�´��,G���7KH�&RXUW�KHOG�WKDW�³&RUXV�

KDV�VKRZQ�WKDW�LW�PD\�VXIIHU�DQ�DGYHUVH�HFRQRPLF�LPSDFW��EXW�WR�ILQG�LUUHSDUDEOH�KDUP�KHUH�

ZRXOG�HIIHFWLYHO\�FUHDWH�D�SHU�VH�LUUHSDUDEOH�KDUP�UXOH�LQ�VLPLODU�FKDOOHQJHV�D�UHVXOW�OLNHO\�

FRQWUDU\�WR�WKH�H[WUDRUGLQDU\�QDWXUH�RI�WKH�UHPHG\�´��,G���FLWDWLRQ�RPLWWHG����,Q�RWKHU�ZRUGV��

GHVSLWH�KDYLQJ�³DUJXDEO\�SUHVHQWHG�HYLGHQFH�RI�HFRQRPLF�LQMXU\�´�WKH�&RXUW�IRXQG�WKDW�SODLQWLII¶V�
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HYLGHQFH�IDLOHG�WR�H[KLELW�WKH�PDJQLWXGH�DQG�LPPHGLDF\�RI�LQMXU\�QHFHVVDU\�IRU�ILQGLQJ�

LUUHSDUDEOH�KDUP���,G��

� 3ODLQWLIIV¶�DOOHJDWLRQV�IDLO�IRU�WKH�VDPH�UHDVRQ���3ODLQWLIIV�FRQWHQG�WKDW�D�6HFWLRQ�����WDULII�

ZLOO�PDNH�LW�H[SHQVLYH�IRU�SODLQWLIIV�WR�LPSRUW�WKHLU�PHUFKDQGLVH���EXW�WDULIIV�DQG�GXWLHV�DOZD\V�

LQFUHDVH�H[SHQVHV���7KDW�LV�SUHFLVHO\�WKH�VRUW�RI�HFRQRPLF�LQMXU\�WKDW�GRHV�QRW�ULVH�WR�WKH�OHYHO�RI�

LUUHSDUDEOH�KDUP�EHFDXVH�D�³SUHOLPLQDU\�LQMXQFWLRQ�ZLOO�QRW�LVVXH�VLPSO\�WR�SUHYHQW�D�PHUH�

SRVVLELOLW\�RI�LQMXU\��HYHQ�ZKHUH�SURVSHFWLYH�LQMXU\�LV�JUHDW�´��6�-��6WLOH�$VVRFV��Y��6Q\GHU������

)��G�����������&XVW��	�3DW��$SS����������3ODLQWLIIV�VXJJHVW�WKDW��DEVHQW�SUHOLPLQDU\�LQMXQFWLYH�

UHOLHI��WKH�0LDPL�RIILFH�PLJKW�FORVH���7RUUHV�'HFO���������%XW�ZKDW�SODLQWLIIV�SUHVHQW�DV�DQ�

LQHYLWDEOH�RXWFRPH�LV��DJDLQ��D�EXVLQHVV�GHFLVLRQ�E\�WKHLU�FRUSRUDWH�SDUHQW�WR�VWRS�VHOOLQJ�

SURGXFWV�LQ�WKH�8QLWHG�6WDWHV�UDWKHU�WKDQ�SD\�WDULIIV�GXULQJ�OLWLJDWLRQ���7KH�SRVVLELOLW\�WKDW�

SODLQWLIIV¶�SDUHQW�FRPSDQ\�PLJKW�PDNH�WKDW�EXVLQHVV�GHFLVLRQ�GRHV�QRW�GHPRQVWUDWH�LUUHSDUDEOH�

KDUP����

� 0RUHRYHU��SODLQWLIIV�FRQFHGH�WKDW�WKH\�KDYH�NQRZQ�IRU�PRQWKV�WKDW�LPSRVLWLRQ�RI�6HFWLRQ�

����WDULIIV�RQ�VWHHO�SURGXFWV�ZDV�SRVVLEOH���6HH�&RPSO���������%\�WKHLU�RZQ�WHOOLQJ��WKH\�KDYH�

EHHQ�IROORZLQJ�WKH�3UHVLGHQW¶V�FRPPHQWV�FRQFHUQLQJ�WKLV�DQG�RWKHU�WUDGH�PDWWHUV�VLQFH�KH�WRRN�

RIILFH�DQG�ZHUH�WKXV�ZHOO�DZDUH�WKDW�6HFWLRQ�����WDULIIV�FRXOG�EH�LPSRVHG�RQ�VWHHO�DUWLFOHV���7KH\�

QRQHWKHOHVV�PDGH�D�EXVLQHVV�GHFLVLRQ�WR�FRQWLQXH�WKHLU�QRUPDO�RSHUDWLRQV�LQ�WKH�IDFH�RI�WKDW�ULVN��

LQFOXGLQJ�DIWHU�&RPPHUFH�LVVXHG�LWV�UHSRUW�DQG�UHFRPPHQGDWLRQV�WR�WKH�3UHVLGHQW�LQ�-DQXDU\�

���$V�GLVFXVVHG�GXULQJ�WKH�&RXUW¶V�WHOHSKRQLF�FRQIHUHQFH�RQ�0DUFK�����������WKH�
*RYHUQPHQW�ZLOO�VHHN�ILQDQFLDO�GRFXPHQWV�DQG�WR�GHSRVH�SODLQWLIIV¶�DIILDQWV�RQ�:HGQHVGD\��
0DUFK�����������DQG�ZH�LQWHQG�WR�FURVV�H[DPLQH�WKHVH�ZLWQHVVHV�DW�WKH�KHDULQJ�RQ�7KXUVGD\��
0DUFK������������:H�UHVSHFWIXOO\�UHVHUYH�WKH�ULJKW�WR�LQWURGXFH�HYLGHQFH�DQG�DGGLWLRQDO�UHDVRQV�
ZK\�SODLQWLIIV�FDQQRW�VKRZ�LUUHSDUDEOH�KDUP�DIWHU�FRPSOHWLQJ�WKLV�GLVFRYHU\��
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�������6HH�3O��%U������)DU�IURP�EHLQJ�DPEXVKHG��SODLQWLIIV�KDYH�KDG�DPSOH�QRWLFH�DQG�RSSRUWXQLW\�

WR�IDFWRU�WKH�SRVVLELOLW\�RI�6HFWLRQ�����WDULIIV�LQWR�WKHLU�EXVLQHVV�RSHUDWLRQV�����

� )XQGDPHQWDOO\��SODLQWLIIV�KDYH�QRW�FDUULHG�WKHLU�EXUGHQ�WR�GHPRQVWUDWH�WKDW�WKH\�DUH�OLNHO\�

WR�EH�LUUHSDUDEO\�KDUPHG�DEVHQW�D�SUHOLPLQDU\�LQMXQFWLRQ���$FFRUGLQJO\��QR�LQMXQFWLRQ�FDQ�RU�

VKRXOG�LVVXH����

,9� 7KH�3XEOLF�,QWHUHVW�$QG�%DODQFH�2I�+DUGVKLSV�&RPSHO�'HQLDO�2I�,QMXQFWLYH�5HOLHI�

)LQDOO\��HYHQ�LI�WKH�SODLQWLIIV�FRXOG�VRPHKRZ�HVWDEOLVK�LUUHSDUDEOH�KDUP�DQG�VKRZ�WKDW�

WKH\�DUH�OLNHO\�WR�VXFFHHG�RQ�WKH�PHULWV��WKDW�VKRZLQJ�PD\�VWLOO�EH�³RXWZHLJKHG´�E\�WKH�EDODQFH�

RI�HTXLWLHV�DQG�WKH�SXEOLF�LQWHUHVW��:LQWHU������8�6��DW���²IDFWRUV�WKDW�³PHUJH�ZKHQ�WKH�

*RYHUQPHQW�LV�WKH�RSSRVLQJ�SDUW\�´��1NHQ�Y��+ROGHU������8�6��������������������7KHVH�IDFWRUV�

SURYLGH�DQRWKHU�LQGHSHQGHQW�UHDVRQ�ZK\�HPHUJHQF\�LQMXQFWLYH�UHOLHI�VKRXOG�EH�GHQLHG����

7KH�6XSUHPH�&RXUW¶V�GHFLVLRQ�LQ�:LQWHU�LOOXVWUDWHV�ZK\���7KHUH��WKH�ORZHU�FRXUWV�HQWHUHG�

D�SUHOLPLQDU\�LQMXQFWLRQ�DIWHU�KROGLQJ�WKDW�WKH�SODLQWLIIV�ZHUH�OLNHO\�WR�VXFFHHG�RQ�WKH�PHULWV�LQ�

FKDOOHQJLQJ�WKH�1DY\¶V�XVH�RI�FHUWDLQ�VRQDU�WHFKQRORJ\�LQ�WUDLQLQJ�H[HUFLVHV�DQG�WKDW�WKH\�ZHUH�

VXIIHULQJ�LUUHSDUDEOH�LQMXU\�������8�6��DW����������������7KH�6XSUHPH�&RXUW�UHYHUVHG��FRQFOXGLQJ�

WKDW��HYHQ�LI�SHWLWLRQHUV�ZHUH�OLNHO\�WR�VXFFHHG�RQ�WKH�PHULWV�DQG�KDG�VKRZQ�LUUHSDUDEOH�KDUP��WKH�

SXEOLF�LQWHUHVW�DQG�EDODQFH�RI�HTXLWLHV�ZHLJKHG�GHFLVLYHO\�DJDLQVW�LQMXQFWLYH�UHOLHI���6HH�LG��DW����

�����$V�WKH�&RXUW�H[SODLQHG��³>D@Q�LQMXQFWLRQ�LV�D�PDWWHU�RI�HTXLWDEOH�GLVFUHWLRQ��LW�GRHV�QRW�

IROORZ�IURP�VXFFHVV�RQ�WKH�PHULWV�DV�D�PDWWHU�RI�FRXUVH�´��,G��DW�����

,QGHSHQGHQWO\�RI�WKH�PHULWV��³WKH�EDODQFH�RI�HTXLWLHV�DQG�FRQVLGHUDWLRQ�RI�WKH�SXEOLF�

LQWHUHVW�������DUH�SHUWLQHQW�LQ�DVVHVVLQJ�WKH�SURSULHW\�RI�DQ\�LQMXQFWLYH�UHOLHI�´��,G���$SSO\LQJ�WKDW�

SULQFLSOH��WKH�&RXUW�GHFOLQHG�WR�³DGGUHVV�WKH�ORZHU�FRXUWV¶�KROGLQJ´�EHFDXVH�LW�GHWHUPLQHG�WKDW��

³HYHQ�LI�SODLQWLIIV�KDYH�VKRZQ�LUUHSDUDEOH�LQMXU\�IURP�WKH�1DY\¶V�WUDLQLQJ�H[HUFLVHV��DQ\�VXFK�
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LQMXU\�LV�RXWZHLJKHG�E\�WKH�SXEOLF�LQWHUHVW�DQG�WKH�1DY\¶V�LQWHUHVW�LQ�HIIHFWLYH��UHDOLVWLF�WUDLQLQJ�

RI�LWV�VDLORUV�´��,G��DW���������³$�SURSHU�FRQVLGHUDWLRQ�RI�WKHVH�IDFWRUV�DORQH�´�WKH�&RXUW�KHOG��

³UHTXLUHV�GHQLDO�RI�WKH�UHTXHVWHG�LQMXQFWLYH�UHOLHI�´��,G��DW�����DFFRUG��H�J���5RPHUR�%DUFHOR������

8�6��DW������FRXUWV�DUH�³QRW�PHFKDQLFDOO\�REOLJDWHG�WR�JUDQW�DQ�LQMXQFWLRQ�IRU�HYHU\�YLRODWLRQ�RI�

ODZ�´�DQG�HYDOXDWLQJ�³FRPPRQSODFH�FRQVLGHUDWLRQV´�EH\RQG�WKH�PHULWV�LV�³D�SUDFWLFH�ZLWK�D�

EDFNJURXQG�RI�VHYHUDO�KXQGUHG�\HDUV�RI�KLVWRU\´��FLWDWLRQ�RPLWWHG����

3ODLQWLIIV¶�DVVHUWLRQV�RI�LUUHSDUDEOH�KDUP�DUH�IDU�RXWZHLJKHG�E\�WKH�SXEOLF�LQWHUHVW�LQ�

QDWLRQDO�VHFXULW\���3O��%U����������:KLOH�PLOLWDU\�LQWHUHVWV�GR�QRW�DOZD\V�RYHUULGH�RWKHU�

FRQVLGHUDWLRQV��FRXUWV�JHQHUDOO\�DFFRUG�H[WUHPH�GHIHUHQFH�WR�WKH�MXGJPHQW�RI�WKH�3UHVLGHQW�DQG�

KLV�DGYLVRUV�LQ�GHWHUPLQLQJ�WKH�DSSURSULDWH�PHDVXUHV�QHFHVVDU\�WR�HQVXUH�RXU�ORQJ�WHUP�QDWLRQDO�

VHFXULW\���6HH�*ROGPDQ�Y��:HLQEHUJHU������8�6��������������������+HUH��WKH�6HFUHWDU\�PDGH�

ILQGLQJV�WKDW�VWHHO�LPSRUWV�DUH�QHJDWLYHO\�DIIHFWLQJ�NH\�GRPHVWLF�LQGXVWULHV�WKDW�DUH�HVVHQWLDO�WR�

WKH�QDWLRQDO�VHFXULW\���$V�UHOHYDQW�KHUH��WKH�6HFUHWDU\�IRXQG�WKDW�WKH�DELOLW\�RI�WKH�GRPHVWLF�VWHHO�

LQGXVWU\�WR�VXSSO\�WKH�QHHGV�RI�WKH�PLOLWDU\�GHSHQGHG�RQ�D�KHDOWK\�GRPHVWLF�LQGXVWU\�WKDW�LV�DEOH�

WR�FRPSHWH�LQ�WKH�FRPPHUFLDO�PDUNHWSODFH���³>7@KLV�DELOLW\�WR�PHHW�GHIHQVH�UHTXLUHPHQWV�LQ�WXUQ�

GHSHQGV�RQ�WKH�FRQWLQXHG�DELOLW\�RI�WKH�8�6��VWHHO�LQGXVWU\�WR�FRPSHWH�IDLUO\�LQ�WKH�FRPPHUFLDO�

PDUNHWSODFH�DQG�PDLQWDLQ�D�ILQDQFLDOO\�YLDEOH�GRPHVWLF�PDQXIDFWXULQJ�FDSDELOLW\���7KLV�LQFOXGHV�

WKH�DELOLW\�WR�KDYH�DQ�DGHTXDWHO\�VNLOOHG�ZRUNIRUFH�IRU�PDQXIDFWXULQJ�DV�ZHOO�DV�WR�FRQGXFW�

UHVHDUFK�DQG�GHYHORSPHQW�IRU�IXWXUH�SURGXFWV�´��%,6�6WHHO�5HS���$SS��+�DW�����)XUWKHU��³>D@�

FRQWLQXHG�ORVV�RI�YLDEOH�FRPPHUFLDO�SURGXFWLRQ�FDSDELOLWLHV�DQG�UHODWHG�VNLOOHG�ZRUNIRUFH�ZLOO�

MHRSDUGL]H�WKH�8�6��VWHHO�LQGXVWU\¶V�DELOLW\�WR�PHHW�WKH�IXOO�VSHFWUXP�RI�GHIHQVH�UHTXLUHPHQWV�´��

,G���,Q�VXP��WKH�6HFUHWDU\�FRQFOXGHG�WKDW�VWHHO�SURGXFWV�DUH�LPSRUWDQW�WR�QDWLRQDO�VHFXULW\�DQG�WKDW�



��

³>S@URYLGLQJ�WKH�ZLGH�UDQJH�RI�VWHHO�SURGXFWV�QHHGHG�IRU�GHIHQVH�UHTXLUHV�D�VWURQJ�VWHHO�

LQGXVWU\�´��,G���$SS��+�DW��������

7KH�6HFUHWDU\�IXUWKHU�IRXQG�WKDW�³H[FHVV�>JOREDO@�FDSDFLW\�PHDQV�WKDW�8�6��VWHHO�

SURGXFHUV��IRU�WKH�IRUHVHHDEOH�IXWXUH��ZLOO�IDFH�LQFUHDVLQJ�FRPSHWLWLRQ�IURP�LPSRUWHG�VWHHO�DV�

RWKHU�FRXQWULHV�H[SRUW�PRUH�VWHHO�WR�WKH�8QLWHG�6WDWHV�WR�EROVWHU�WKHLU�RZQ�HFRQRPLF�REMHFWLYHV�´��

,G��DW������%HFDXVH�³GHIHQVH�DQG�FULWLFDO�LQIUDVWUXFWXUH�UHTXLUHPHQWV�DORQH�DUH�QRW�VXIILFLHQW�WR�

VXSSRUW�D�UREXVW�VWHHO�LQGXVWU\��8�6��VWHHO�SURGXFHUV�PXVW�EH�ILQDQFLDOO\�YLDEOH�DQG�FRPSHWLWLYH�LQ�

WKH�FRPPHUFLDO�PDUNHW�WR�EH�DYDLODEOH�WR�SURGXFH�WKH�QHHGHG�VWHHO�RXWSXW�LQ�D�WLPHO\�DQG�FRVW�

HIILFLHQW�PDQQHU�´��,G���7KHUHIRUH��WKH�6HFUHWDU\�UHFRPPHQGHG�WKDW�³WKH�3UHVLGHQW�WDNH�FRUUHFWLYH�

DFWLRQ�SXUVXDQW�WR�WKH�DXWKRULW\�JUDQWHG�E\�6HFWLRQ�����´��,G��DW�����FLWLQJ����8�6�&���������F������

,Q�LVVXLQJ�KLV�3URFODPDWLRQ��WKH�3UHVLGHQW�FRQVLGHUHG�PDQ\�IDFWRUV�UHOHYDQW�WR�WKH�SXEOLF�

LQWHUHVW��LQFOXGLQJ�����WKH�6HFUHWDU\¶V�ILQGLQJV������XSGDWHG�LPSRUW�DQG�SURGXFWLRQ�QXPEHUV�IRU�

����������WKH�IDLOXUH�RI�FRXQWULHV�WR�DJUHH�RQ�PHDVXUHV�WR�UHGXFH�JOREDO�H[FHVV�FDSDFLW\������WKH�

FRQWLQXHG�KLJK�OHYHO�RI�LPSRUWV�VLQFH�WKH�EHJLQQLQJ�RI�WKH�\HDU��DQG�����VSHFLDO�FLUFXPVWDQFHV�

WKDW�H[LVW�ZLWK�UHVSHFW�WR�&DQDGD�DQG�0H[LFR���6HH�6WHHO�3URFODPDWLRQ�,��������7KH�3UHVLGHQW�

HODERUDWHG�WKDW�WKH�UHOLHI�KH�SURFODLPHG�³ZLOO�KHOS�RXU�GRPHVWLF�VWHHO�LQGXVWU\�WR�UHYLYH�LGOHG�

IDFLOLWLHV��RSHQ�FORVHG�PLOOV��SUHVHUYH�QHFHVVDU\�VNLOOV�E\�KLULQJ�QHZ�VWHHO�ZRUNHUV��DQG�PDLQWDLQ�

RU�LQFUHDVH�SURGXFWLRQ��ZKLFK�ZLOO�UHGXFH�RXU�1DWLRQ¶V�QHHG�WR�UHO\�RQ�IRUHLJQ�SURGXFHUV�IRU�VWHHO�

DQG�HQVXUH�WKDW�GRPHVWLF�SURGXFHUV�FDQ�FRQWLQXH�WR�VXSSO\�DOO�WKH�VWHHO�QHFHVVDU\�IRU�FULWLFDO�

LQGXVWULHV�DQG�QDWLRQDO�GHIHQVH�´��,G���&RQYHUVHO\��³>Z@LWKRXW�WKLV�WDULII�������WKH�>VWHHO@�LQGXVWU\�

ZLOO�FRQWLQXH�WR�GHFOLQH��OHDYLQJ�WKH�8QLWHG�6WDWHV�DW�ULVN�RI�EHFRPLQJ�UHOLDQW�RQ�IRUHLJQ�

SURGXFHUV�RI�VWHHO�WR�PHHW�RXU�QDWLRQDO�VHFXULW\�QHHGV�±�D�VLWXDWLRQ�WKDW�LV�IXQGDPHQWDOO\�

LQFRQVLVWHQW�ZLWK�WKH�VDIHW\�DQG�VHFXULW\�RI�WKH�$PHULFDQ�SHRSOH�´��,G����������
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7KH�3UHVLGHQW�WKXV�IRXQG�WKDW��³>X@QGHU�FXUUHQW�FLUFXPVWDQFHV��WKLV�WDULII�LV�QHFHVVDU\�DQG�

DSSURSULDWH�WR�DGGUHVV�WKH�WKUHDW�WKDW�LPSRUWV�RI�VWHHO�DUWLFOHV�SRVH�WR�WKH�QDWLRQDO�VHFXULW\�´��,G����

���VHH�DOVR LG��������³,W�LV�P\�MXGJPHQW�WKDW�WKH�WDULII�LPSRVHG�E\�WKLV�SURFODPDWLRQ�LV�QHFHVVDU\�

DQG�DSSURSULDWH�WR�DGMXVW�LPSRUWV�RI�VWHHO�DUWLFOHV�VR�WKDW�VXFK�LPSRUWV�ZLOO�QRW�WKUHDWHQ�WR�LPSDLU�

WKH�QDWLRQDO�VHFXULW\�DV�GHILQHG�LQ�VHFWLRQ������������´���

7KHVH�PDQ\�ILQGLQJV�E\�WKH�6HFUHWDU\�DQG�WKH�3UHVLGHQW�XQGHUVFRUH�WKDW�DQ�LQMXQFWLRQ�

DJDLQVW�FROOHFWLRQ�RI�WKH�6HFWLRQ�����WDULIIV��HYHQ�RQH�WHPSRUDU\�LV�QDWXUH��LV�QRW�LQ�WKH�SXEOLF�

LQWHUHVW���7KH�&RXUW�VKRXOG�FRQVLGHU�SODLQWLIIV¶�DUJXPHQWV�RQ�WKH�PHULWV�LQ�WKH�RUGLQDU\�FRXUVH�RI�

WKLV�FDVH�EHIRUH�HQMRLQLQJ�D�PHDVXUH�WKDW�WKH�3UHVLGHQW�DQG�WKH�6HFUHWDU\�KDYH�GHWHUPLQHG�LV�

HVVHQWLDO�WR�QDWLRQDO�VHFXULW\���:KLOH�SODLQWLIIV�ZRXOG�EH�UHTXLUHG�WR�SD\�WDULIIV�GXULQJ�WKH�

SHQGHQF\�RI�WKLV�SURFHHGLQJ��WKLV�&RXUW�PD\�RUGHU�IXOO�UHOLHI�LQ�WKH�IRUP�RI�UHIXQGV��OLTXLGDWLRQ��

RU�UHOLTXLGDWLRQ�LI�SODLQWLIIV�XOWLPDWHO\�SUHYDLO���7KH�SODLQWLIIV¶�LQWHUHVW�LQ�DYRLGLQJ�WKDW�WHPSRUDU\�

H[SHQVH�GRHV�QRW�RXWZHLJK�WKH�SXEOLF�LQWHUHVW�LQ�QDWLRQDO�VHFXULW\���3ODLQWLIIV¶�UHTXHVW�VKRXOG�EH�

GHQLHG��

&21&/86,21�

� )RU�WKHVH�UHDVRQV��ZH�UHVSHFWIXOO\�UHTXHVW�WKDW�WKH�&RXUW�GLVPLVV�WKH�FRPSODLQW�RU��

DOWHUQDWLYHO\��ZH�UHVSHFWIXOO\�UHTXHVW�WKDW�WKH�&RXUW�GHQ\�SODLQWLIIV¶�UHTXHVW�IRU�LQMXQFWLYH�UHOLHI���

� � � � � � � 5HVSHFWIXOO\�VXEPLWWHG��

� � � � � � � &+$'�$��5($'/(5�
� � � � � � � $FWLQJ�$VVLVWDQW�$WWRUQH\�*HQHUDO�

� � � � � � � -($11(�(��'$9,'621� �
� � � � � � � 'LUHFWRU�
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� � � � � � � �V��7DUD�.��+RJDQ� �
� � � � � � � 7$5$�.��+2*$1� � � �
� � � � � � � $VVLVWDQW�'LUHFWRU�
� � � � � � � 67(3+(1�&��726,1,�
� � � � � � � 6HQLRU�7ULDO�&RXQVHO�
� � � � � � � -26+8$�(��.85/$1'�
� � � � � � � 7ULDO�$WWRUQH\��
� � � � � � � 'HSDUWPHQW�RI�-XVWLFH�
� � � � � � � &LYLO�'LYLVLRQ�
� � � � � � � &RPPHUFLDO�/LWLJDWLRQ�%UDQFK�
������ � � � � � � 3�2��%R[������%HQ�)UDQNOLQ�6WDWLRQ�
� � � � � � � :DVKLQJWRQ��'�&��������
� � � � � � � 7HO�������������������
� � � � � � � (PDLO��WDUD�KRJDQ#XVGRM�JRY�

0DUFK����������� � � � � $WWRUQH\V�IRU�'HIHQGDQWV



&(57,),&$7(�2)�&203/,$1&(�

,�KHUHE\�FHUWLI\�WKDW�WKLV�EULHI�FRPSOLHV�ZLWK�WKH�ZRUG�OLPLWDWLRQ�RI�&RXUW�RI�,QWHUQDWLRQDO�

7UDGH�6WDQGDUG�&KDPEHUV�3URFHGXUHV�����%�����DQG�FRQWDLQV�DSSUR[LPDWHO\��������ZRUGV��

H[FOXGLQJ�WKH�SDUWV�RI�WKH�EULHI�H[HPSWHG�IURP�WKH�ZRUG�OLPLWDWLRQ���,Q�SUHSDULQJ�WKLV�FHUWLILFDWH�

RI�FRPSOLDQFH��,�KDYH�UHOLHG�XSRQ�WKH�ZRUG�FRXQW�IXQFWLRQ�RI�WKH�ZRUG�SURFHVVLQJ�V\VWHP�XVHG�WR�

SUHSDUH�WKH�EULHI��

����������V��7DUD�.��+RJDQ� � �
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