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Dear Mr. Simmons, 

The Edison Electric Institute (EEi) appreciates the opportunity to submit comments on the 
Request for Information (RFI) issued by the Department of Energy (DOE or Department) 
regarding Energy Conservation Standards Program Design. See 82 Fed. Reg. 56,181 (Nov. 
28, 2017). EEi is the association that represents all U.S. investor-owned electric 
companies. Our members provide electricity for about 220 million Americans, and operate 
in all 50 states and the District of Columbia. As a whole, the electric power industry 
supports more than 7 million jobs in communities across the United States. 

Driven by customer demands, technology developments, and federal and state regulatory 
obligations, the electric sector is undergoing a transition of its generating fleet that will 
continue over the next decade and beyond. Concurrent with this transition, EEi member 
companies are investing significant amounts of capital-nearly 120 billion dollars in 2017 
alone-to make the energy grid smarter, more dynamic, more flexible, and more secure in 
order to integrate and deliver a balanced mix ofresources from both central and distributed 
energy resources to customers. 

EEi strongly supports the Department's energy conservation standards program for 
consumer products and certain commercial and industrial equipment. The program has 
been one of the most successful energy efficiency efforts ever created in large part due to 
its focus on setting standards that are technically feasible and economically justified for a 
large majority of consumers. The program's success can be largely attributed to its 
historical reliance on setting standard levels that ensure that customers who purchase the 
product save money. According to a recent report by the Edison Foundation's Institute for 
Electric Innovation, electric companies spent nearly $7.5 billion on efficiency programs in 
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2016, saving 183 Tera Watt-hours (TWh) of electricity-enough to power 17 million U.S. 
homes for one year. 

Market-Based Policy Approaches Can Be Effective, But Must Be Carefully Evaluated 
Against Numerous Factors 

Market-based policy approaches have traditionally been effective for a wide variety of 
sectors, especially sector-specific approaches to environmental compliance. Indeed, DOE 
recognizes this in its RFI by citing numerous environmental market-based approaches used 
in other sectors, such as the Corporate Average Fuel Economy (CAFE) standards 
administered by the Department of Transportation, various international "feebate" 
programs, and numerous power plant cap-and-trade systems. See 82 Fed. Reg. 56,183-4. 

With regards to power plant-centric regulatory programs, DOE cites the U.S. 
Environmental Protection Agency' s (EPA) Acid Rain Program under Title IV of the Clean 
Air Act (CAA), California' s Assembly Bill (A.B.) 32, an international cap-and-trade 
system in Sweden, and "numerous other" market-based emissions trading systems in the 
U.S. at the federal level. See id. Given the role EEi's members play as generators of 
electricity, and the environmental impacts of that power generation, electric companies are 
intimately familiar with many market-based programs, which include other CAA 
programs, like the Nitrogen Oxide (NOx) Budget Trading Program, 1 the Clean Air Mercury 
Rule (CAMR),2 the Clean Air Interstate Rule (CAIR),3 the Cross-State Air Pollution Rule 
(CSAPR),4 the CSAPR Update Rule.5 At the state level, these include the Regional 
Greenhouse Gas Initiative (RGGI), 6 the Western Regional Air Partnership Sulfur Dioxide 
(SO2) Backstop Cap and Trade Program (WRAP Backstop),7 North Carolina' s Clean 
Smokestacks Act,8 the Western Climate Initiative,9 and Washington' s Clean Air Rule. 10 

The use of market-based programs to address air emissions from the power sector is, 
indeed, a success story. Emissions of criteria pollutants like SO2 and NOx have declined by 
91 and 82 percent since 1990, respectively, all while the power sector has significantly 
increased the amount of generation while providing customers with reliable and affordable 
electricity. However, one of the primary reasons these programs have been so successful in 

1 65 Fed. Reg. 11 ,222 (Mar. 2, 2000). 
2 70 Fed. Reg. 28,605 (May 18, 2005). 
3 70 Fed. Reg. 25,162 (May 12, 2005). 
4 76 Fed. Reg. 48,208 (July 6, 2011). 
5 81 Fed. Reg. 74,504 (Oct. 26, 2016). 
6 See https://www.rggi.org/program-overview-and-design/design-archive. 
7 See https://www.wrapair2.org/pdf/10-6-
10Summary%20of%20Changes%20from%20the%202003 %20SIP rev 1.pdf. 
8 https: //deg.nc.gov/about/divisions/air-guality/air-guality-outreach/news/clean-air
legislation/north-carolinas-clean-smokestacks-act. 
9 See http: //www.wci-inc.org/index.php. 
10 See Clean Air Rule - Chapter 173-442 WAC; Reporting of Emissions of Greenhouse 
Gases - Chapter 173-441 WAC. 
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the power sector is the unique characteristics of power generation: power can be produced 
from numerous different types of sources-such as coal-based, natural gas-based, nuclear, 
and renewable generation-each of which has different operating characteristics and 
emissions profiles even within like assets-such as coal-based power units that utilize 
different coal ranks, boiler pressures and temperatures, pollution control technology, all of 
which varies by size and unit age. This facilitates the ability of electric companies to 
utilize cost effective trading programs and leverage different assets and their different 
characteristics, while meeting environmental goals and keep electricity affordable and 
reliable. 

It is not clear that the industry characteristics that make trading programs successful in the 
power sector exist in other sectors subject to the Appliance and Equipment Energy 
Conservation Standards program. Traditionally, appliances all tend to be relatively 
uniform in many respects, which would limit the effectiveness of market-based programs 
that rely on relatively diverse and liquid markets to produce policy results at reasonable 
costs to companies and consumers. 

Therefore, while market-based programs can be effective program designs to address some 
policy objectives, they need to be appropriately targeted to the sector and the issue. It is 
not clear, in this instance, that market-based approaches will produce the desired policy 
outcomes if applied to appliances and other equipment. 

Clear Legal Authority Would Benefit Implementation of Market-Based Programs 

Currently, DOE sets numerical standards for more than 60 types of products, with product 
manufacturers complying with these standards across models and products before the point 
of sale. A shift to a market-based program, which does not appear to be contemplated by 
the authorizing statute, would mark a significant change from this past practice and could 
be challenged as inconsistent with DOE's regulatory authority. 

It is worth noting that, with the federal market-based programs implemented for the power 
sector under the CAA, all except the Acid Rain Program-which was specifically created 
by an amendment to the CAA-resulted in protracted and contentious litigation over 
EPA' s authority to adopt such programs. Indeed, CAIR and CAMR both were overturned 
by the U.S. Court of Appeals for the D.C. Circuit and remanded to the Agency, 11 while the 
NOx Budget Trading Program and CSAPR were both rejected by the D.C Circuit only to 
be reinstated by the Supreme Court.12 

While effective in many cases, market-based programs are contentious and, in the power 
sector, have led to protracted legal fights that created significant uncertainty and have 

11 See North Carolina v. EPA, 531 F.3d 896 (D.C. Cir. 2008) and New Jersey v. EPA, 517 
F.3d 574 (D.C. Cir. 2008). 
12 See Michigan v. EPA, 213 F.3d 663 (D.C. Cir. 2000) and EPA v. EME Homer City 
Generation, L.P., 134 S. Ct. 1584 (2014). 
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resulted delayed implementation in many cases. The Department should consider these 
outcomes before implementing any market-based programs for appliances and equipment. 

Enforcement Issues 

The move to a market-based program for setting Appliance and Equipment Energy 
Conservation Standards also could give rise to new and different enforcement concerns. 
From an administrative standpoint, the creation of market mechanisms, compliance 
instruments and robust trading markets likely will result in increased administrative effort 
and costs to the Department, as ensuring that all manufacturers comply with an after-the
point-of-sale-regime will require the creation of new programmatic requirements that the 
Department must staff. Further, moving to an after the point of sale compliance program 
could add significant administrative burdens on manufacturers to track shipments and sales 
of specific products, especially where there are multiple product classes within an 
appliance category and multiple distribution channels. DOE should carefully consider 
these potential impacts before moving forward with any market-based programs here. 

Thank you for your review and consideration of our comments. Please contact Steve 
Rosenstock (202-508-5465, srosenstock@eei .org) if you have any questions about EEi's 
comments. 

Respectfully submitted, 

Steve Rosenstock, P .E. 
Senior Manager, Customer Technical Solutions 
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