
ORAL ARGUMENT SCHEDULED FOR NOVEMBER 7, 2017 

No. 17-5010 

IN THE UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

ENVIRONMENTAL INTEGRITY PROJECT; NATURAL RESOURCES 

DEFENSE COUNCIL, EARTHWORKS; CENTER FOR HEALTH, 

ENVIRONMENT, AND JUSTICE; WEST VIRGINIA CITIZEN ACTION 

GROUP D/B/A WEST VIRGINIA SURFACE OWNERS’ RIGHTS 

ORGANIZATION; RESPONSIBLE DRILLING ALLIANCE; AND SAN JUAN 

CITIZENS ALLIANCE, 

Plaintiff-Appellees, 

v. 

SCOTT PRUITT, in his official capacity as Administrator, United States 

Environmental Protection Agency, 

Defendant-Appellee. 

v. 

STATE OF NORTH DAKOTA, 

Movant- Appellant, 

On Appeal from the United States District Court for the District of Columbia 

APPELLANT NORTH DAKOTA’S  

NOTICE OF SUPPLEMENTAL AUTHORITY 
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Pursuant to Fed. R. App. P. 28(j), Appellant State of North Dakota 

respectfully submits two significant documents issued on October 16, 2017 by the 

Honorable Scott Pruitt, Administrator of the United States Environmental 

Protection Agency (“U.S. EPA”), Defendant-Appellee in this matter, a Directive 

Promoting Transparency and Public Participation in Consent Decrees and 

Settlement Agreements (“Pruitt Directive”) and a memorandum Adhering to the 

Fundamental Principles of Due Process, Rule of Law, and Cooperative Federalism 

in Consent Decrees and Settlement Agreements (“Pruitt Memorandum”).   

These two documents are directly relevant to the matter before this Court 

because they represent a significant change in Defendant-Appellee’s policy on 

“sue and settle” litigation of the type that is now before this Court.  Administrator 

Pruitt has directed U.S. EPA to increase transparency, restore public participation 

generally, and the role of the States in particular, in the resolution of disputes 

involving when and how U.S. EPA must meet its obligations under various 

environmental laws.  Further, these documents direct that U.S. EPA will not enter 

into settlement agreements that impose obligations that go beyond what it is 

required by statute. 
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Administrator Pruitt’s Directive and Memorandum directly implicate the 

issues raised by North Dakota in this appeal.  Administrator Pruitt’s admonition 

that U.S. EPA should not enter into settlement agreements that impose duties that 

extend beyond what the applicable statute requires aligns with North Dakota’s 

argument that the settlement in this case imposed obligations on U.S. EPA that go 

beyond what is required by the applicable requirements of Subtitle D of the 

Resource Conservation and Recovery Act (“RCRA”).  Further, Administrator 

Pruitt’s clearly enunciated policy of transparency and cooperative federalism 

mirrors the arguments raised by North Dakota in this case that it has been excluded 

from participation in the resolution of litigation regarding the RCRA Subtitle D 

solid waste management program, the management of which Congress has 

delegate the primary responsibility to States such as North Dakota. 

Accordingly, the recently issued Pruitt Directive and Pruitt Memorandum 

support the positions taken by North Dakota in this case and the reversal of the 

District Court’s decision below.          

Dated: October 26, 2017  

Respectfully submitted, 

Wayne Stenehjem 
Attorney General 
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State of North Dakota  
500 N. 9th Street 
Bismarck, ND 58501 
Phone: (701) 328-2925 
ndag@nd.gov 

/s/ Paul M. Seby  
Paul M. Seby 
Special Assistant Attorney General 
Greenberg Traurig, LLP 
1200 17th Street, Suite 2400 
Denver, CO  80202 
Phone: (303) 572-6584 
sebyp@gtlaw.com 

Attorneys for Movant-Appellant 
State of North Dakota 
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CERTIFICATE OF COMPLIANCE 

This document complies with the word limit of Fed. R. App. P. 27(d)(2)(A) 

because the motion and declaration together contain 585 words. 

/s/  Paul M. Seby  
Paul M. Seby 
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CERTIFICATE OF SERVICE 

I hereby certify that on October 26, 2017, I electronically filed the foregoing 

APPELLANT NORTH DAKOTA’S NOTICE OF SUPPLEMENTAL 

AUTHORITY with the Clerk of the Court using CM/ECF system, which will send 

notification of this filing to the attorneys of record. 

/s/  Paul M. Seby  
Paul M. Seby 

DEN 99465061v1 

DEN 99466067v1 
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