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 Re: Duke University, Case No. 10-RC-187957 

  Special Appeal from Acting Regional Director’s Acceptance of Offer of Proof 

 

Dear Mr. Shinners: 

 

 This letter is concerning Duke University (“Duke”), Case No. 10-RC-187957, which arose from 

the Service Employees International Union’s (“SEIU”) petition to represent a unit of PhD student 

employees providing research and instructional services at Duke University.  Duke opposed SEIU’s 

representation petition in part alleging that Duke University student employees are not employees under 

Columbia University, 364 NLRB No. 90 (2016). 

  

 Upon commencing the hearing on November 28, 2016, the Acting Regional Director requested 

that Duke submit an Offer of Proof in support of its position that Duke graduate student employees are 

distinguishable from those in Columbia University. See Attachment A, Duke University’s Offer of Proof.  

Today, the Acting Regional Director accepted the Offer in its entirety, allowing Duke to present 

evidence on every one of the 28 points asserted. 

 

 Under Section 102.66 of the Board’s Rules and Regulations, the Regional Director can solicit an 

offer of proof on issues to be litigated.  However, if the offer of proof is deemed insufficient, then 

evidence on those issues shall not be received.  Id.  The offer of proof essentially provides a method for a 

party to proffer the evidence it has in support of its position, which permits the Regional Director to 

determine if a hearing is necessary.  See Section 11226 of NLRB Casehandling Manual Part Two, 

Representation Proceedings, Sept. 2014.  

 

 Here, the Acting Regional Director incorrectly accepted Duke’s Offer of Proof for the reasons set 

forth in the attached brief.  See Attachment B, SEIU’s Response to Duke University’s Offer of Proof.  

The facts asserted in Duke’s Offer were either completely irrelevant to the issue of employee status, or 

were addressed and outright rejected in Columbia University.  The Acting Regional Director should have 

rejected the Offer as insufficient. 
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 Board law requires that “in order to effectuate the purposes of the Act through expeditiously 

providing for a representation election, the Board should seek to narrow the issues and limit its 

investigation to areas in dispute.” Bennett, 313 NLRB No. 254, at 1363 (1994).  To that end, the Board 

has rejected offers of proof which attempt to re-litigate matters, or introduce facts insufficient as a matter 

of law.  See S.D. Warren Company, 150 NLRB No.032, at 292-93 (1964) (rejecting offer of proof where 

issues were previously litigated); Sheridan Peter Pan Studios, 173 NLRB No.11, at 53 (1968) (rejecting 

offer of proof which attempted to relitigate issues related to previous representation case); The Gunton 

Company, 227 NLRB No.274, at 1876 (1977) (rejecting offer of proof which attempted to relitigate 

issues which were or could have been litigated in a prior representation proceeding); Washington Stair 

and Iron Works, 285 NLRB No.70, at 570 (1987) (denying offer of proof that attempted to retry the 

validity of a collective bargaining agreement); see also Crozer Chester Medical Center, Case 04-RC-

152289 (2015) (rejecting offer of proof where facts were insufficient as a matter of law to sustain the 

employer’s position).  

 

 Under settled Board law, Duke’s Offer of Proof is completely insufficient to establish that 

Duke’s PhD students are not employees.  In accepting the Offer, the Acting Regional Director acted 

arbitrarily and abused his discretion.  As a result, the parties are forced to engage in a multi-day hearing 

to relitigate settled law.  The Acting Regional Director’s decision also sets precedent permitting 

employers to relitigate Columbia University in every case involving graduate student employees. 

 

 Therefore, SEIU respectfully requests that the Board reverse the Acting Regional Director’s 

decision and reject the receipt of evidence on all issues asserted in the Offer of Proof under 29 C.F.R. § 

102.66.   In the alternative, SEIU respectfully requests that the Board limit acceptance of the Offer of 

Proof to only those facts that it believes could distinguish this case from Columbia University. 

 

 

      Sincerely, 

       

 

      Narendra K. Ghosh 

 

cc: Scott Thompson, Acting Regional Director 

 Jenny Dunn, Hearing Officer 

 Peter D. Conrad 

 Paul Salvatore 

 Steven Porzio 

 Zachary D. Fasman 
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UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 10, SUBREGION 11 

        

       ) 

In the matter of:     ) 

       ) 

DUKE UNIVERSITY,    ) 

   Employer,   ) 

       )  Case No. 10-RC-187957 

and       ) 

       ) 

SERVICE EMPLOYEES INTERNATIONAL ) 

UNION CLC/CTW,     ) 

   Petitioner.   ) 

       ) 

 

RESPONSE TO OFFER OF PROOF 

Duke’s offer of proof seeks to establish a litany of facts regarding miscellaneous aspects 

of Duke University’s PhD program.  Duke does not attempt to argue why the assertions in this 

list, if accurate, would result in a different outcome that that reached in Columbia.  They plainly 

would not.  The assertions in Duke’s offer of proof either support the Petitioner’s position, are 

completely irrelevant, or were unequivocally rejected by the Board in Columbia University. 

Duke’s offer of proof is insufficient to sustain Duke’s position.   

 Many of the facts Duke seeks to support the Petitioner's position.  Columbia emphasized 

the extent to which the training and supervision of graduate students workers demonstrates a 

university’s control over them. Columbia, 364 NLRB No. 90 at *14, (2016) (“Teaching and 

research occur with the guidance of a faculty member or under the direction of an academic 

department.”). Here, Duke seeks to prove facts showing the robust extent of training, 

supervision, and faculty evaluations.  See p. 8 (paragraph (5)); p. 10-11 (paragraphs (9)-(12); p. 

14-15 (paragraph (18)).    
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 Columbia emphasized the extent to which the counseling of graduate students 

demonstrated a university’s control over them.  Columbia, 364 NLRB No. 90 at *14 (“In the 

teaching context, poor performance by an instructional officer is addressed through remedial 

training although in one instance poor performance resulted in the University’s removal of a 

student’s teaching duties, and the cancellation of his stipend.”). Here, Duke seeks to prove facts 

showing that the University can and does discipline and counsel graduate student workers who 

fail to perform adequately.  See p. 11 (paragraph (12) (noting that Duke has “virtually never” 

terminated a teaching assistant when their performance is lacking, and instead generally engages 

in other remedial responses including faculty counseling)). 

Duke’s purported distinctions are overlapping, and all are irrelevant. The majority of 

Duke’s points simply show that there is an educational component to the teaching or research 

duties of graduate student workers.  See p. 1-2 (points (1) and (3) (noting in point one that 

teaching is “an incident of [PhD students’] academic training,” noting in point three that Duke 

places “an unparalleled emphasis in training students to become college teachers”)), p. 3-4 

(paragraphs (1), (2), (3), and (4)); see also, e.g., p. 7-8 (paragraph (4)); p. 9-11 (paragraphs (8), 

(10) and (13)); p. 14 (paragraph (18)); p. 16 (paragraph (20)); p. 18-19 (paragraphs (23), (24) and 

(26)).  

The Columbia decision makes clear that student workers’ duties can have both 

educational components and economic components, and that it does not matter whether one 

component predominated over the other.  See Columbia, 364 NLRB No. 90 at *2 (“Statutory 

coverage is permitted by virtue of an employment relationship; it is not foreclosed by the 

existence of some other, additional relationship that the Act does not reach.”); id. at 6 (“Even 

when such an economic component may seem comparatively slight, relative to other aspects of 
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the relationship between worker and employer, the payment of compensation, in conjunction 

with the employer's control, suffices to establish an employment relationship for purposes of the 

Act.”); id. at 17 (“We have rejected an inquiry into whether an employment relationship is 

secondary to or coextensive with an educational relationship.”). Thus, the fact that Duke 

considers teaching to provide students with educational benefits does not mean that they are not 

employees.  

Duke also includes conclusory assertions disavowing the compensatory nature of 

payments made to its student employees.  See p. 2-3 (points 1 and 2 (claiming in point one that 

student workers “do not receive compensation for those services” and claiming in point two that 

students “do not receive compensation for these tasks)); p. 4 (paragraph (2) (claiming that 

students who are required to work as teaching assistants to receive a degree “are not 

compensated for their time spent teaching”).  The only asserted fact that supports this disavowal 

is the argument that Duke pays its students the same stipend, regardless of whether they have 

teaching or research duties in a given semester.  See p. 4 (paragraph (2)).  This argument was 

also rejected in Columbia, ending the inquiry.  Columbia, 364 NLRB No. 90 at *15 (2016) 

(“Although the payments to Ph.D. student assistants may be standardized to match fellowship or 

other non-work based aid, these payments are not merely financial aid. Students are required to 

work as a condition of receiving this tuition assistance during semesters when they take on 

instructional duties, and such duties confer a financial benefit on Columbia to offset its costs of 

financial aid, even if it chooses to distribute the benefit in such a way that equalizes financial aid 

for both assistants and nonassistant students.”).  

Even if it were necessary to explore further the issue of whether students are 

compensated for their services, the remainder of the facts Duke seeks to prove make the 
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compensatory nature of payments abundantly clear.  Duke concedes that for student workers, a 

portion of their stipend depends on the work they perform.  See p. 6 (noting that student positions 

“such as a Teaching Assistantship, a Research Assistantship, [or] a Graduate Assistantship” may 

comprise the “mix of funding sources that make up [a student’s] stipend”); p. 9 (noting that 

teaching is a “financial requirement” in some departments).  It concedes that it places economic 

value on these services.  See id. (noting that the school provides $3,000 for “graders” and $6,000 

for “instructors”).  It admits that students can increase the amount of their pay by taking on 

additional TA or RA assignments.  Id.  Duke has not only failed to suggest any facts that 

distinguish its approach to compensation from Columbia’s approach, it has offered to prove facts 

that make clear Columbia applies with force.  

Duke also claims that not all departments require all students to act as teaching 

assistants.  See p. 4 (paragraph (2)). This is also irrelevant.  Regardless of whether all 

departments require all students to act as teaching assistants, Duke concedes that individual 

students can be assigned teaching responsibilities as part of their financial aid packages. See p.6 

(paragraph (2)).  Columbia recognized that “Students are required to work as a condition of 

receiving this tuition assistance during semesters when they take on instructional duties[.]”  

Columbia University, 364 NLRB No. 90 at *15 (2016) (emphasis added).  Regardless of whether 

universal participation in teaching duties is required, Duke cannot claim that once a student 

assumes an assistantship, they are able to simply abandon it without repercussion.  See 

Columbia, 364 NLRB No. 90 at *6 fn. 52. (noting that student assistants cannot be fairly 

categorized as “volunteers” rather than employees).     

Duke also asserts that its “undergraduate students are not subject to core curriculum 

requirements.”  Id.  This is irrelevant. The Board’s analysis in Columbia did not turn on the 
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existence of a core curriculum. Indeed, it is unclear whether all teaching assistants at Columbia 

taught core curriculum classes. Columbia, 364 NLRB 90 at *14 (“Notably, some Instructional 

Officers teach components of the core curriculum, which is Columbia’s signature course 

requirement for all undergraduate students regardless of major.”) (emphasis added).  Duke PhD 

students teach courses that provide undergraduate students with academic credit.  Nothing in 

Duke’s offer of proof indicates that Duke PhD students are not providing Duke a valuable 

service.    

 Duke also asserts that research assistants’ research topics are not assigned or controlled 

by “the University,” that they affiliate with faculty members who fund them through their own 

research grants, and that for many students, the research they do for their faculty member’s grant 

will also provide the basis for their dissertation.  See p. 2 (point (5)); p. 4-5 (paragraph (4)); p. 19 

(paragraph (25)).  This is consistent with nearly all research assistants, at every research 

university.  Columbia addressed an identical class of research assistants who were funded by 

their faculty member’s grant, and whose research also informed their own 

dissertation.  Columbia found that students in this situation were still providing the University a 

service, and were still employees. Columbia, 364 NLRB No. 90 at *17-18 (“[T]he fact that a 

research assistant’s work might advance his own educational interests as well as the University’s 

interests is not a barrier to finding statutory-employee status . . . The research of Columbia’s 

student assistants, while advancing the assistants’ doctoral theses, also meets research goals 

associated with grants from which the University receives substantial income.”). 

Duke also asserts that even when grants funding students are discontinued or changed, 

the students will still be funded by the University.  See p. 2 (point 6).  This is 

irrelevant.  Columbia addressed student workers whose work was supported by external grants, 
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and students whose work was supported independently of such grants.  Columbia, 364 NLRB 

No. 90 at *2, *17-18.  Both categories of workers were employees, regardless of funding source. 

Id. That an individual might move between the two categories is irrelevant.     

 Finally, Duke claims that the region’s approach towards offers of proof is somehow 

unprecedented or a deprivation of due process.  This argument is frivolous.  Regulations provide 

that “[t]he hearing officer may solicit offers of proof from the parties or their counsel as to any or 

all issues” that may be litigated at a hearing.  See Rules and Regulations § 102.66(c).  “If the 

regional director determines that the evidence described in an offer of proof is insufficient to 

sustain the proponent’s position, the evidence shall not be received.”  Id.  The ability to make an 

offer of proof is due process.  Duke has no due process right to introduce evidence that is 

irrelevant to the disposition of the hearing.  It has no due process right to needlessly delay this 

proceeding.  It has no due process right to force all parties to expend tremendous resources on a 

proceeding that, ultimately, has no bearing on hearing’s outcome.    

The way Duke treats its student workers is materially indistinguishable from the way 

Columbia treats its student workers.  Duke seeks to prove a laundry list of facts which are 

irrelevant to the analysis required by the Board’s decision in Columbia.  As indicated by its 

position statement, Duke plainly believes that Columbia was wrongly decided.  But Duke cannot 

establish any material differences in how it and Columbia treat its employees as indicated by its 

failure to raise any such points in its position statement.    

 

CONCLUSION 

 The Union respectfully requests that the Region find that the evidence described in the 

offer of proof is insufficient to sustain Duke’s position, and decline to receive that evidence.   
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 Respectfully submitted, this the 28th day of November, 2016. 

 

SERVICE EMPLOYEES INTERNATIONAL 

UNION CLC/CTW 

 

      By its attorneys, 

 

      /s/ Narendra K. Ghosh    

      Narendra K. Ghosh 

      Michael G. Okun 

      Paul E. Smith 

      PATTERSON HARKAVY LLP 

      100 Europa Dr., Suite 420 

      Chapel Hill, NC 27517 

      919.942.5200  

 

     /s/ Patrick N. Bryant     

     Patrick N. Bryant 

     PYLE ROME EHRENBERG PC  

      18 Tremont Street, Suite 500 

      Boston, MA 02108 

      (617) 367-7200 

 

 




