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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Southern Maryland Electric Cooperative,

Inc. Docket No.

Choptank Electric Cooperative, Inc.

)
)
)
)
)

NOTICE OF PETITION FOR DECLARATORY ORDER
(August _ _, 2016)

Take notice that on August 23, 2016, pursuant to Rule 207(a)(2) of the Federal
Energy Regulatory Commission's (Commission) Rules of Practice and Procedure, 18
CFR 385.207(a)(2) (2016), Southern Maryland Electric Cooperative, Inc. (SMECO) and
Choptank Electric Cooperative, Inc. (CEC) (collectively, the Cooperatives), filed a
petition for a declaratory order requesting that the Commission review regulations
promulgated by the Public Service Commission of Maryland (MD PSC) regarding
community solar energy generation systems (CSEGSs) and to issue a declaratory order
finding that the MD PSC's CSEGS regulations do not comply with federal law, including
the Public Utility Regulatory Policies Act (PURPA) and the Federal Power Act (FPA).

Any person desiring to intervene or to protest this filing must file in accordance
with Rules 211 and 214 of the Commission’s Rules of Practice and Procedure (18 CFR
385.211, 385.214). Protests will be considered by the Commission in determining the
appropriate action to be taken, but will not serve to make protestants parties to the
proceeding. Any person wishing to become a party must file a notice of intervention or
motion to intervene, as appropriate. Such notices, motions, or protests must be filed on
or before the comment date. Anyone filing a motion to intervene or protest must serve a
copy of that document on the Petitioner.

The Commission encourages electronic submission of protests and interventions in
lieu of paper using the "eFiling" link at http://www.ferc.gov. Persons unable to file
electronically should submit an original and 5 copies of the protest or intervention to the
Federal Energy Regulatory Commission, 888 First Street, NE, Washington, DC 20426.

This filing is accessible on-line at http://www.ferc.gov, using the "eLibrary" link
and is available for review in the Commission's Public Reference Room in Washington,
DC. There is an "eSubscription” link on the web site that enables subscribers to receive
email notification when a document is added to a subscribed docket(s). For assistance
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with any FERC Online service, please email FERCOnlineSupport@ferc.gov, or call
(866) 208-3676 (toll free). For TTY, call (202) 502-8659.

Comment Date: 5:00 pm Eastern time on , 2016.

Nathaniel J. Davis, Sr.
Deputy Secretary
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UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

Southern Maryland Electric Cooperative, Inc. )
; Docket No.

Choptank Electric Cooperative, Inc.

PETITION FOR DECLARATORY ORDER OF
SOUTHERN MARYLAND ELECTRIC COOPERATIVE, INC.
AND CHOPTANK ELECTRIC COOPERATIVE, INC.

Pursuant to Rule 207(a)(2) of the Rules of Practice and Procedure of the Federal Energy
Regulatory Commission ("FERC" or "Commission™),! Southern Maryland Electric Cooperative,
Inc. ("SMECQ") and Choptank Electric Cooperative, Inc. ("CEC") (collectively, the
"Cooperatives"), hereby respectfully petition the Commission to review regulations promulgated
by the Public Service Commission of Maryland ("MD PSC") regarding community solar energy
generation systems ("CSEGSs") and to issue a declaratory order finding that the MD PSC's
CSEGS regulations do not comply with federal law, including the Public Utility Regulatory
Policies Act ("PURPA") and the Federal Power Act ("FPA™).2

l. INTRODUCTION AND BACKGROUND

The CSEGS regulations were promulgated to implement a CSEGS pilot program, as
required by Maryland law.® Under the Maryland statute, the MD PSC must establish a CSEGS
pilot program.* A "subscriber" to a CSEGS will receive credit for "virtual net excess generation"

up to 200% of the subscriber's baseline annual usage.®> The statute requires that any

118 C.F.R. § 385.207(a)(2)(2016).

2 Community Solar Energy Generation Systems, Mp. CODE REGS. 88 20.62.01.00-20.62.05.20 (2016) ("CSEGS
Regulations™). The CSEGS Regulations, as adopted by the MD PSC, are attached hereto as Exhibit A.

3 Mp. CoDE ANN., Public Utilities Article § 7-306.2. This statute is attached hereto as Exhibit B.

41d. at § 7-306.2(d).

51d. at § 7-306.2(d)(6).
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unsubscribed energy generated by any CSEGS that is not owned by an electric company "shall
be purchased under the electric company's process for purchasing the output from qualifying
facilities at the amount it would have cost the electric company to procure the energy."®

Consistent with the Maryland CSEGS statute, the CSEGS regulations promulgated by the
MD PSC provide for "virtual net metering"” for, and wholesale power sales by, entities that could
be considered Qualifying Facilities ("QFs").” The CSEGS arrangements involve "virtual net
metering™ in the sense that electric companies would be required to provide full retail rate credits
to CSEGS subscribers, as if the solar facilities were located behind subscribers' retail meters.
However, the physical reality is that the CSEGS arrangements as envisioned under the Maryland
statute and CSEGS regulations involve a solar generation facility at one location, and
subscribers' retail meters at various other locations, with electric company-owned delivery
facilities in between the solar facility and retail meters. Consequently, the net metering does not
simply involve inflows and outflows across a retail customer's meter; rather, all energy flows
from CSEGSs involve a third-party electric delivery system (e.g., the Cooperatives' electric
distribution systems).

Under the CSEGS regulations, as promulgated by the MD PSC, the cost of electric
company purchases of excess or unsubscribed energy from the CSEGS does not precisely align
with the express requirements of Maryland statute. This gap between the CSEGS regulations
and the Maryland statute also causes the CSEGS regulations to run afoul of PURPA and FPA
directives, as discussed below.

Virtual net metering and sales of electric energy by QFs are governed by PURPA, and the

proper administration of PURPA requires this Commission, as necessary, to enforce PURPA

61d. at § 7-306.2(d)(7).
7 CSEGS Regulations, supra note 2.
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principles.® In all circumstances, any regulations implemented by the MD PSC must be
consistent with PURPA and other federal law. In this case, the CSEGS regulations as adopted by
the MD PSC fail to acknowledge the relevance of PURPA's requirements despite the fact that the
Cooperatives highlighted the applicability of PURPA and other federal statutes in their
Comments and Testimony during the MD PSC's consideration of the CSEGS regulations.’
Specifically, the fact that the CSEGS regulations require Maryland-based electric companies to
purchase energy from CSEGSs, for resale to others, exposes those transactions to federal
regulation. To the extent that CSEGSs qualify as QFs under PURPA, the pricing of the energy
purchased in such transactions may be subject to state regulation, but such pricing must remain
consistent with this Commission's regulations applicable to QFs. Moreover, if any CSEGS is not
a QF, then the CSEGS regulations directing the level of prices to be paid for wholesale sales of
energy by CSEGSs to electric companies (for resale to retail customers) violate the FPA because
only this Commission has jurisdiction over the rates for such sales. As approved, the CSEGS
regulations not only fail to address these issues, but also include language that raises questions
about the applicability of the federal standards. In the Maryland Register, the CSEGS
regulations claim, in a prefatory comment, that "[t]here is no corresponding federal standard to
this proposed action."*® The CSEGS regulations, as adopted, leave the Cooperatives in a
position of potentially violating PURPA, the FPA, or both, if the Cooperatives opt to participate

in the CSEGS Pilot.

818 C.F.R. Part 292, Subparts A-F.

® Comments of the Southern Maryland Electric Cooperative, Inc. and Choptank Electric Cooperative, Inc. on
Proposed Regulations, Revisions to COMAR 20.62 — Community Solar Generating Systems, Maryland Public
Service Commission, Docket No. RM 56 (May 27, 2016) (“"May 27 Comments™). The May 27 Comments are
attached hereto as Exhibit C.

10 Subtitle 62 COMMUNITY SOLAR ENERGY GENERATION SYSTEMS, 43 Md. Reg. 554 (Apr. 29, 2016).

3
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The Cooperatives have reasonably pursued available avenues under the MD PSC's
prescribed processes in an effort to convince the MD PSC that revisions must be made to the
CSEGS regulations before they may be implemented. On December 4, 2015, the Cooperatives
provided Comments on initial proposed CSEGS regulations.'* On February 10, 2016, the
Cooperatives provided a second set of Comments on the CSEGS regulations.!> On April 29,
2016, final proposed CSEGS regulations were published in the Maryland Register.** On
May 27, 2016, the Cooperatives submitted Comments with the MD PSC reiterating that, while
the Cooperatives generally support such CSEGS regulations, such regulations must be consistent
with federal law.* Section 20.62.02.07 of the proposed CSEGS regulations was particularly
problematic, especially the following subsections:*®

Section 20.62.02.07A — An electric company shall pay a subscriber
a dollar amount of excess generation as reasonably adjusted to
exclude the distribution, transmission, and noncommodity portion

of the customer[]s bill unless the electric company records
subscriber credits as kilowatt hours.

Section 20.62.02.07B — An electric company that serves electric
retail choice customers shall pay the subscriber for kilowatt hours
of excess generation at the lesser of the subscriber["]s retail supply
rate or the Standard Offer Service rate in effect at the time of
payment.

On June 14, 2016, the MD PSC held a hearing on the proposed CSEGS regulations. At that

hearing, the Cooperatives provided testimony on the PURPA and FPA issues addressed in their

11 Comments of Southern Maryland Electric Cooperative and Choptank Electric Cooperative on Community Solar
Energy Regulations, Maryland Public Service Commission, RM56 (Dec. 4, 2015). These Comments are attached
hereto as Exhibit D.

12 Supplemental Comments of Southern Maryland Electric Cooperative and Choptank Electric Cooperative on
Revised Community Solar Energy Regulations, RM56 (Feb. 10, 2016). These Comments are attached hereto as
Exhibit E.

133ubtitle 62 COMMUNITY SOLAR ENERGY GENERATION SYSTEMS, supra note 10.

14 May 27 Comments, supra note 9.

15 Subtitle 62 COMMUNITY SOLAR ENERGY GENERATION SYSTEMS, supra note 10 at 556; (adopted in MD.
CODE REGS. § 20.62.02.07A-B).
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earlier Comments and addressed now in this Petition.!® The Cooperatives' testimony highlighted
several discrete problems in the proposed CSEGS regulations and recommended modest
language changes that would, arguably, square the CSEGS regulations with the FPA and
PURPA.Y" The CSEGS regulations became effective July 18, 2016.18 The final regulations did
not include any of the changes recommended by the Cooperatives.

At this point, the Cooperatives have exhausted their options relative to PURPA and FPA
issues under the MD PSC's procedures, and are compelled to seek a declaratory order from this
Commission to address the shortfalls in the CSEGS regulations as concerns PURPA and FPA
issues. Accordingly, the Cooperatives respectfully request that the Commission initiate review
of the CSEGS regulations adopted by the MD PSC and prescribe revisions to those rules so that
the rules fully and unquestionably comply with PURPA and other applicable federal laws, and to
ensure that entities that opt to participate in the CSEGS Pilot are complying with federal law.

Specifically, the Cooperatives respectfully request that the Commission determine: (i) to
the extent that CSEGS regulations require Maryland electric companies to purchase energy from
CSEGS at a particular price, Maryland regulations are preempted by federal law unless such
CSEGSs are QFs under PURPA; and (ii) CSEGS regulations that require payment to CSEGSs at

prices higher than avoided costs violate, and are preempted by, PURPA.

16 Testimony of Southern Maryland Electric Cooperative, Inc. and Choptank Electric Cooperative, Inc. before the
Maryland Public Service Commission, CSEGS Regulations, pp. 1153-1160 (June 14, 2016). The hearing transcript
is attached hereto as Exhibit F.

7 4d.

18 CSEGS Regulations, supra note 2.
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1. COMMUNICATIONS

Please address all notices and communications regarding this Petition to the following
persons, who are also designated for service in this proceeding:°
Counsel to Southern Maryland Electric Cooperative, Inc.:

Robert A. Weishaar, Jr.

McNees Wallace and Nurick LLC

777 North Capitol Street, NE, Suite 401
Washington, DC 20002-4292

Email: bweishaar@mcneeslaw.com

Susan E. Bruce

Alessandra L. Hylander

McNees Wallace & Nurick LLC

100 Pine Street

Harrisburg, PA 17101

Email: sbruce@mcneeslaw.com
ahylander@mcneeslaw.com

Mark A. MacDougall

Senior Vice President and General Counsel
Southern Maryland Electric Cooperative, Inc.
15035 Burnt Store Road

Hughesville, MD 20637

Email: mark.macdougall@smeco.coop

For Choptank Electric Cooperative, Inc.:

Lisa DeSantis

Choptank Electric Cooperative, Inc.
10384 River Road

P.O. Box 430

Denton, MD 21629

Email: lisad@choptankelectric.coop

19 petitioners respectfully request waiver of Rule 203(b)(3) of the Commission's Rules of Practice and Procedure, 18
C.F.R. 8 385.203(b)(3), to permit more than two people to be included on the official service list on their behalf in
this proceeding.
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I11.  PETITION FOR DECLARATORY ORDER

A. To The Extent that CSEGS Regulations Require Maryland Electric
Companies to Purchase Energy From CSEGSs At A Particular Price,
Maryland Regulations Are Preempted By Federal Law Unless Such CSEGSs
Are QFs Under PURPA.

Under the FPA, the Commission has exclusive jurisdiction to regulate the rates, terms,
and conditions of wholesale sales of electric energy in interstate commerce by public utilities.?
A wholesale sale means a "sale of electric energy to any person for resale."?! The U.S. Supreme
Court recently affirmed the Commission’s exclusive authority in this area.?? However, certain
zones of regulatory authority belong to states, not the Commission.? An example of this state
authority lies under Section 210 of PURPA.2* Under PURPA Section 210, states have the
authority, subject to certain standards prescribed by federal law, to establish rates for wholesale
sales of electricity if the generator is a QF.?° State regulatory authorities and unregulated electric

utilities are required to abide by the Commission's PURPA regulations.?® The FPA preemption

2016 U.S.C. 8§ 824(a)-(b) (indicating that FERC's regulation of transmission of electric energy in interstate
commerce and the sale of such energy at wholesale in interstate commerce is necessary and in the public interest);
see also Entergy Servs., Inc., 120 FERC 161,020, P 28 (2007); Niagara Mohawk Power Corp., 100 FERC 1 61,019,
P 17 (2002); Pa. Power & Light Co., 23 FERC 1 61,006, p. 61,018, reh'g denied, 23 FERC { 61,325 (1983).

2116 U.S.C. § 824(d).

22 Hughes vs. Talen Energy Mktg., LLC, 136 S. Ct. 1288, 1297-98 ("Hughes")(concluding that "Maryland's program
sets an interstate wholesale rate, contravening the FPA's division of authority between state and federal regulators
... States may not seek to achieve ends, however legitimate, through regulatory means that intrude on FERC's
authority over interstate wholesale rates, as Maryland has done here.").

216 U.S.C. § 824(a).

2416 U.S.C. § 824a-3 (2016); see generally 16 U.S.C. 88 2601, et seq. (2016); 18 C.F.R. § 292.304; see generally 18
C.F.R. 8§ 292.301 et seq. (2016).

2 Cal. Pub. Utils. Comm'n., 133 FERC {61,059, P 5 (2010) (clarifying that a state Commission may determine
avoided cost rates for QF); see also Fla. Power & Light Co., 29 FERC 1 61,140, p. 61292 (1984) ("This
Commission has also adopted the policy of considering as just and reasonable under the FPA, rates for sales of
electric energy for resale from small power production facilities between 30 to 80 megawatts in capacity, set by
State commissions in compliance with section 210 of PURPA . . . [S]ection 210 of PURPA and the Conference
Report on PURPA expressly indicat[e] that the rates for small power production facilities that have [between 30 and
80 megawatts capacity] are to be set in accordance with the requirements of section 210 of PURPA, the rules for
which were prescribed by this Commission and implemented by State regulatory authority or nonregulated
utilities"); Res. Recovery, Dade Cnty, Inc., 19 FERC 1 61,188, p. 61,360 (1982) ("'State commission rates set in
compliance with Section 210 of PURPA and this Commission's rules thereunder shall be considered to be just and
reasonable rates under the Federal Power Act").

% See, e.g., Policy Statement Regarding the Commission’s Enforcement Role Under Section 210 of the Public
Utility Regulatory Policies Act of 1978, 23 FERC { 61,304, p. 61,644 ("Sections 210(g) and (h) of PURPA provide

7
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concerns are addressed in this Section I11.A. Concerns about the MD PSC's application of the
avoided cost standards under PURPA are addressed in Section 111.B., below.

Here, the Cooperatives' concern regarding federal preemption arises in the instance where
a CSEGS produces energy above its subscribers' electricity requirements and the electric
company must, in some way, compensate the CSEGS, or CSEGS subscribers, for the surplus
generation. Under the Maryland CSEGS statute, an electric company must "use™ that excess
CSEGS-produced energy.?’ In order to "use" such excess generation, an electric utility must
own, or have title to, that power. Any "use" of such generation means a sale of that electric
energy to others — i.e., a resale. By virtue of the requirement to "use" the energy, and the
corresponding obligation to take title, an electric company's purchase of excess CSEGS-
produced energy amounts to a wholesale sale under the FPA.

As they were adopted in the CSEGS regulations, the eligibility criteria for CSEGS
projects imply that facilities that could meet the qualifications for QF status under PURPA may
qualify as a CSEGS under Maryland law. However, neither the Maryland CSEGS statute nor the
CSEGS regulations contain an express requirement that a CSEGS must be a QF in order to
require an electric company to "use" the CSEGS's excess generation. In consideration of the
federal regulations impacting the CSEGS Pilot, the CSEGS regulations must be revised to reflect
that a CSEGS must be a QF under PURPA in order to receive compensation from a utility for
excess generation at the rate prescribed by the MD PSC and if that rate is made consistent with

PURPA's avoided cost standards as discussed below.

... review and enforcement mechanisms . . . to ensure that State regulatory authorities and non-regulated electric
utilities undertake implementation of the Commission regulations.") ("Policy Statement").
27 MD. CODE ANN., supra note 3, at § 7-306.2(d)(8).
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In their May 27 Comments, the Cooperatives proposed adding the following language to
Section 20.62.02.07 ("Section .07"): "A condition precedent for any compensation to subscribers
for excess generation under the Pilot is that the subscriber organization has satisfied the
necessary requirements for Qualifying Facility status under the Public Utility Regulatory Policies
Act."?® This language would explicitly require that a CSEGS must be a QF in order to "sell"
excess generation to a Maryland electric company at MD PSC-prescribed rates. This additional
language in the CSEGS regulations, combined with additional language changes below, would
help bring the CSEGS regulations into compliance with relevant federal law. The Cooperatives
respectfully request that the Commission find and conclude that these changes are necessary to
allow the CSEGS regulations to comply with federal law, including PURPA and the FPA.

B. CSEGS Regulations That Require Payment To CSEGSs At Prices Higher
Than Avoided Costs Violate, And Are Preempted By, PURPA.

In Section I11.A. of this Petition, the Cooperatives established that although the CSEGS
regulations do not specifically indicate that a CSEGS must be a QF in order to participate in the
program, the types of projects contemplated by the CSEGS statute should be able to qualify as
QFs under PURPA.?® Such status is necessary to avoid preemption under the FPA with respect
to "sales" by CSEGSs to Maryland electric companies. Assuming that this change is made, and
all CSEGSs are QFs, the next step is to ensure that the sales by the QFs to electric companies are
priced correctly by the MD PSC under the avoided cost standards of PURPA.*® For reasons
discussed below, the Cooperatives urge the Commission to find that further changes to the

CSEGS regulations are necessary to ensure compliance with the PURPA avoided cost standards.

28 May 27 Comments, supra note 9, at 21.

216 U.S.C. § 824a-3 (2016).

%0 Cal. Pub. Utils. Comm'n., supra note 25, at P 24 (indicating that states are permitted latitude in establishing an
implementation plan for Section 210 of PURPA as long as those plans are consistent with Commission regulations)
(citing Am. REF-FUEL Co. of Hempstead, 47 FERC { 61,161, p. 61,533 (1989); Signal Shasta, 41 FERC {61,120,
p. 61,295; see also LG&E Westmoreland Hopewell, 62 FERC 161,098, p. 61,712 (1993)).

9
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Section 20.62.02.07A ("Section .07A") of the CSEGS regulations states that "[a]n electric
company shall pay a subscriber a dollar amount of excess generation as reasonably adjusted to
exclude the distribution, transmission, and non-commodity portion of the customer's bill unless
the electric company records subscriber credits as kilowatt hours."*! The concluding language
of this provision is problematic because it injects ambiguity into the standard applied for electric
company purchases of excess generation from CSEGSs that are QFs.

The Commission's regulations require state regulatory authorities to set QF compensation
at an amount equal to the avoided cost of the purchasing utility.®> Avoided costs are defined as
the "incremental costs to an electric utility of electric energy or capacity or both which, but for
the purchase from the [QF] . . . such utility would generate itself or purchase from another
source."* In addition, FERC regulations differentiate between two types of QF arrangements:
purchases "as available" and purchases "pursuant to a legally enforceable obligation."34
Purchases "as available” mean that electric companies purchase energy from the QFs as that
energy is available from the QFs, and the "rates for those purchases will be based upon the
purchasing utility's avoided costs calculated at the time of delivery."® Purchases pursuant to a
legally enforceable obligation mean purchases of set amounts of energy and capacity pursuant to
a pre-arranged obligation to purchase, and "the rates for such purchases shall, at the option of the

[QF] exercised prior to the beginning of the specified term, be based on either: (i) [t]he avoided

31 CSEGS Regulations, supra note 2, at § 20.62.02.07A (emphasis added).

3218 C.F.R. § 292.304(a); see also 133 FERC { 61,059, P 5 (2010) (indicating that rates for wholesale sales
involving QFs must not exceed the avoided cost of the purchasing utility).

3318 C.F.R. § 292.101(b)(6); see also 18 C.F.R. § 292.304(a)(1)-(2) (indicating that wholesale rates must be "just
and reasonable to the electric consumer of the electric utility and in the public interest and not discriminate against
qualifying cogeneration and small power production facilities . . . [N]othing in [FERC's regulations] requires any
electric utility to pay more than the avoided costs for purchases").

% 1d. at § 292.304(d)

35 1d. (emphasis added).

10



20160823- 5163 FERC PDF (Unofficial) 8/23/2016 1:08:01 PM

costs calculated at the time of delivery; or (ii) [t]he avoided costs calculated at the time the
obligation is incurred."3®

Here, CSEGS sales of energy to electric companies will be made on an "as available"
basis — i.e., whenever CSEGS energy output exceeds the energy needs of the CSEGS's
subscribers. The final clause of Section .07A — which sets payments potentially at a level other
than the actual avoided costs at the time of delivery — creates an exception to the avoided cost
standard under PURPA. As such, the CSEGS regulations are incongruent with, and violate,
federal regulations. In this instance, purchases from CSEGSs are "as available™ because certain
factors, namely hourly output and demand, are only known as the CSEGS is generating; the
CSEGS has no firm commitment to deliver any energy to an electric company. Notwithstanding
the "as available" nature of the purchases, the MD PSC's CSEGS regulations require that the
electric company purchase any CSEGS generation in excess of CSEGS subscribers' use at the
full retail rate, with the exception that any annual excess generation above annual kilowatt-hour
consumption shall be purchased at the full standard offer service ("SOS") rate, which may
exceed the electric company's avoided costs at the time of delivery.

The Cooperatives note also that, although the CSEGS regulations impermissibly stray
from the PURPA avoided cost standards, the Maryland CSEGS statute does not. Maryland's
Public Utilities Article § 7-306.2(d)(7) stipulates that "unsubscribed energy generated by a
community solar energy generating system that is not owned by an electric company shall be
purchased under the electric company's process for purchasing the output from [QFs] at the
amount it would have cost the electric company to procure the energy."®’ The Maryland statute

defines "unsubscribed energy" as "any [CSEGS] output in terms of kilowatt-hours that is not

36 |d.
37 Mb. CODE ANN., supra note 3, at § 7-306.2(d)(7)(emphasis added).

11
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allocated to any subscriber."3® The excess generation at issue in Section .07A is not capable of
being allocated to a subscriber under the CSEGS statute or regulations. Excess generation, while
undefined in the CSEGS statute, is described in the CSEGS regulations as including credits that
cannot be carried over and applied to a subscriber.3® Excess generation constitutes a portion of
"unsubscribed energy." Therefore, the CSEGS statute indicates that the purchase price for
excess generation must be the price it would have cost the utility to purchase the energy; in other
words, excess generation must be purchased at avoided cost. The CSEGS regulations
promulgated by the MD PSC, however, do not necessarily align with Maryland’s own CSEGs
statute or, as relevant to this Petition, PURPA.

To ensure compliance with PURPA (and Maryland's own CSEGS statute), the
Cooperatives respectfully request that the Commission find that the following revised language,
if included in Section .07A of the CSEGS regulations (proposed revisions in italics), would allow
the CSEGS regulations to comply with the PURPA avoided cost standard: "An electric company
shall pay a subscriber, or otherwise reflect on a subscriber's bill, a dollar amount of excess
generation as reasonably adjusted to exclude the distribution, transmission, and non-commodity
portion of the customer's bill and reflect the electric company's avoided costs calculated at the
time of delivery of the energy from the CSEGS."

To ensure that the CSEGS regulations accurately reflect the language in FERC's PURPA
regulations, the Cooperatives suggest deleting Section .07B from the CSEGS regulations because
it is unnecessary.*® Section .07B states "[a]n electric company that serves electric retail choice

customers shall pay the subscriber for kilowatt hours of excess generation at the lesser of the

1. at § 7-306.2(a)(8).
39 CSEGS Regulations, supra note 2, at § 20.62.02.04G.
401d. at § 20.62.02.07B.

12
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subscriber’s retail supply rate or the Standard Offer Service rate in effect at the time of
payment."*' However, if retained, the language in italics should be replaced with ". . . based on
the electric company's avoided costs calculated at the time of delivery of the energy from the
CSEGS."

As indicated in the Cooperatives' May 27 Comments, the MD PSC has authority to
modify the proposed regulations to reflect the modifications described above.*> Therefore, the
MD PSC remains able to correct the jurisdictional issue in the CSEGS regulations to reflect the
applicability of federal law. The Cooperatives, therefore, respectfully urge this Commission to
find that the above changes to the CSEGS regulations are necessary to ensure compliance with
federal law.

These changes to the CSEGS regulations are important and necessary for several reasons.
First, any gap that exists between payments required for QF sales to electric companies and the
level of payments required under PURPA could be expanded considerably over time. If the
Commission were to allow stated-required payments to QFs to become unmoored from avoided
cost standards, the Commission loses a rational basis for towing the QF payment boat back into
the docks. The Cooperatives are concerned that, if Maryland’s pro-solar initiatives are not firmly
grounded in the avoided cost standard, any Cooperatives' payments to CSEGS will result in
unfair cross-subsidies among the Cooperatives’ customers. Second, the CSEGS program is a
pilot program. Setting the rules properly at this early stage of CSEGS initiatives in Maryland is
necessary to ensure that the CSEGS concept is properly and fairly evaluated. A QF payment
structure that is unfairly balanced in favor of CSEGS, to the detriment of the Cooperatives’ and

electric companies' customers, would prejudice the evaluation and could result in permanent

4L 1d. (emphasis added).
42 MD. CODE ANN., supra note 3, at § 7-306.2(e)(2).

13
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arrangements that are not economic. Finally, the avoided cost standard is rooted in principles of
fairness among QFs, the electric companies that purchase QF output, and electric company
consumers that ultimately reimburse the electric company for QF payments. Fair payments to
QFs promote the efficient development of QFs; payments to QFs that are too high unfairly
prejudice the electric company and its consumers; payments to QFs that are too low (i.e., below
actual avoided costs at the time of the purchase) unfairly prejudice QFs. The Cooperatives seek
only to ensure that this balance is maintained during the course of the CSEGS Pilot and, if it
becomes permanent, beyond the Pilot. Nothing more; nothing less.

When the Cooperatives raised this issue with the MD PSC in their May 27 Comments,
Maryland Solar United Neighborhoods ("MD SUN") responded with Supplemental Comments
suggesting that the MD PSC could adopt regulations requiring utility purchases of excess
generation at a rate that exceeded the utility's avoided costs. In support of their argument, MD
SUN cited to Consol. Edison Co. v. Pub. Serv. Comm'n., 472 N.E.2d 981 (N.Y. 1984)
("ConEd"), in which the New York Court of Appeals held that the New York Public Service
Commission ("NY PSC") could "require a utility to offer to purchase power from Federal [QFs]
at a minimum rate of 6 cents per kilowatt hour in accordance with [New York] law.*® In
upholding the NY PSC's "six cents rule," the New York Court of Appeals indicated that the
"language of PURPA and its legislative history indicate that the PURPA avoided-cost rate is
only the maximum in the context of the Federal Government's role in encouraging alternate
power production."4*

Although New York implemented the "six cents rule” as affirmed in ConEd, that case has

no bearing on the outcome of this proceeding. Because ConEd is a New York court opinion, it

43 ConEd, 472 N.E.2d 981 at 987.
4 1d. at 985.
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lacks precedential value in the State of Maryland. Furthermore, ConEd cannot have persuasive
appeal. Other state courts' opinions on this issue disagree with New York's perspective. For
example, in Kan. City Power & Light Co. v. Kan. Corp. Comm'n., 676 P.2d 764 (Kan. 1985), the
Court held that the Kansas Corporation Commission could not establish rates for purchases from
cogenerators that exceeded the value of avoided costs.
V. PRAYER FOR RELIEF

Rule 207(a)(2) of the Rules of Practice and Procedure of the Commission permits a party
to "file a petition when seeking . . . [a] declaratory order or rule to terminate a controversy or
remove uncertainty."* The Commission has issued declaratory orders before in cases where a
state's actions conflicted with federal laws regarding wholesale sales of electricity for resale at
the retail level. For example, in Midwest Power Systems, 78 FERC { 61,067, the Commission
issued a declaratory order indicating that the lowa Utilities Board's orders to implement an lowa
alternative energy statute were "preempted [by federal law] to the extent that they require rates to
QFs in excess of the purchasing utilities' avoided cost, and to the extent that they set rates for the
wholesale sales of electric energy by public utilities."*® The Commission reached the same
conclusion in Conn. Light & Power Co., 70 FERC 61,012, when it issued a declaratory order
indicating that a Connecticut Municipal Rate Statute "which regulates rates for the sale of power
by a resources recovery facility owned or operated by or for the benefit of a municipality to an
electric utility" is preempted by federal law insofar as it may require rates for sales by QFs or

public utilities at rates in excess of avoided cost.*’

%18 C.F.R. § 385.207(a)(2) (2016).
46 Midwest Power Sys., 78 FERC 1 61,067, 10.
47 Conn. Light & Power Co., 70 FERC 161,012, p. 61,027.
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The Cooperatives have reasonably pursued avenues to convince the MD PSC that the
MD PSC must revise its CSEGS regulations to correct shortfalls regarding PURPA and FPA
issues. Despite these efforts, the MD PSC enacted the CSEGS regulations, effective July 18,
2016, in a manner that is inconsistent with the FPA and PURPA. Because a state utilities
commission is not "free to ignore the requirements of PURPA or the Commission's regulations,"
the Cooperatives respectfully request that the Commission review the adopted CSEGS
regulations and declare that they must be revised in order to appropriately reflect principles of
PURPA and other applicable federal laws. %8

For the foregoing reasons, the Cooperatives respectfully petition the Commission to issue
a declaratory order finding that the MD PSC CSEGS regulations violate federal law, as follows:
(i) to the extent that the CSEGS regulations require Maryland electric companies to purchase
energy from CSEGSs at a particular price, Maryland regulations are preempted by federal law
unless those CSEGSs are QFs under PURPA,; and (ii) CSEGS regulations that require payment
to CSEGSs at prices higher than the utility's avoided costs violate, and are preempted by,

PURPA.

“8 See, e.g., JD Wind 1, LLC, 130 FERC 1 61,127, P. 24.
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V. CONCLUSION

WHEREFORE, the Cooperatives request that the Commission issue a Declaratory Order
that confirms that the CSEGS regulations, as enacted by the MD PSC, conflict with certain
provisions of the FPA and PURPA, and find that the changes recommended by the Cooperatives
would adequately resolve the conflict.

Respectfully submitted,

/s/ Robert A. Weishaar, Jr.

Robert A. Weishaar, Jr.

McNees Wallace & Nurick LLC

777 North Capitol Street, N.E., Suite 401
Washington, DC 20002-4292

Phone: (202) 898.5700

Email: bweishaar@mwn.com

Susan E. Bruce

Alessandra L. Hylander
McNees Wallace & Nurick LLC
100 Pine Street

Harrisburg, PA 17101

Email: sbruce@mcneeslaw.com
ahylander@mcneeslaw.com

Counsel to Southern Maryland Electric
Cooperative, Inc. and on behalf of Choptank
Electric Cooperative, Inc.

Filed: August 23, 2016
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ICOMAR 20.62.01]

This document is current through the 8/5/2016 issue of the Maryland Register

Code of Maryland Regulations > TITLE 20. PUBLIC SERVICE COMMISSION > SUBTITLE 62.
COMMUNITY SOLAR ENERGY GENERATION SYSTEMS > CHAPTER 01. GENERAL

.00

Statutory Authority

Authority:

Public Utilities Article, 88§ 2-113, R-121|, [7-304, [7-306.1], and [7-306.2, Annotated Code of Maryland

History

Administrative History

Effective date:
July 18, 2016 (43:14 Md. R. 781)
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ICOMAR 20.62.01.01|

This document is current through the 8/5/2016 issue of the Maryland Register

Code of Maryland Regulations > TITLE 20. PUBLIC SERVICE COMMISSION > SUBTITLE 62.
COMMUNITY SOLAR ENERGY GENERATION SYSTEMS > CHAPTER 01. GENERAL

.01 Scope.

This subtitle is applicable to electric companies and subscriber organizations in service territories where
customers have the ability to subscribe to a community solar energy generation system under a pilot program
approved by the Commission.
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ICOMAR 20.62.01.02

This document is current through the 8/5/2016 issue of the Maryland Register

Code of Maryland Regulations > TITLE 20. PUBLIC SERVICE COMMISSION > SUBTITLE 62.

COMMUNITY SOLAR ENERGY GENERATION SYSTEMS > CHAPTER 01. GENERAL

.02 Definitions.

A. Inthis subtitle the following terms have the meanings indicated.

B. Terms Defined.

)

)

®3)

(4)
(5)

(6)

()

(8)

9)

Agent.

(&) "Agent" means a person who conducts marketing or sales activities, or both, on behalf of a
subscriber organization. Agent includes an employee, a representative, an independent contractor
and a vendor.

(b) "Agent" includes subcontractors, employees, vendors and representatives not directly under
contract with the subscriber organization that conducts marketing or sales activities on behalf of
the subscriber organization.

(c) "Agent" does not include a member of a neighborhood association, church, nonprofit organization,
or other community organization that is a subscriber organization when the member is conducting
marketing or sales activities on behalf of the subscriber organization to fellow members and is not
receiving any compensation for those marketing or sales activities.

"Baseline annual usage" has the meaning stated in Public Utilities Article, § 7-306.4, Annotated Code
of Maryland.

"Brownfield" means one of the following:

(@) A former industrial or commercial site identified by federal or State laws or regulations as
contaminated or polluted;

(b) A closed landfill regulated by the Maryland Department of the Environment; or

(c) "Mined lands" as defined in COMAR 26.21.01.01H.

"Commission” means the Public Service Commission of Maryland.

"Community solar energy generating system" has the meaning stated in Public Utilities Article, § 7]
B06.4, Annotated Code of Maryland.

"Consent" means an agreement with an action communicated by the following:
(&) A written document with customer signature; or
(b) An electronic document with electronic signature.

"Consumer" or "customer" means a retail electric customer account holder of a regulated electric
company.

"Contract summary" means a summary of the material terms and conditions of a community solar pilot
program subscriber contract on a form provided by the Commission.

"CSEGS" means a community solar energy generating system.

(10) "Electric company” has the meaning stated in Public_Utilities Article, § 1-101], Annotated Code of
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(11) "Electronic transaction” means a standardized data protocol or electronic transmission medium that
has been accepted by the Commission for use in Maryland.

(12) "Low income" means a subscriber whose gross annual household income is at or below 175 percent of
the federal poverty level for the year of subscription or who is certified as eligible for any federal, state,
or local assistance program that limits participation to households whose income is at or below 175
percent of the federal poverty limit.

(13) "Moderate income" means a subscriber whose gross annual household income is at or below 80
percent of the median income for Maryland for the year of subscription.

(14) "Personally identifiable information" means information that can be used to distinguish or trace an
individuals identity, either alone or when combined with other personal or identifying information that is
linked or capable of being linked to a specific individual.

(15) "Program" has the meaning stated in Public Utilities Article, § 7-306.2, Annotated Code of Maryland.

(16) "Public event" means an event open to the public where subscriptions to a community solar energy
generation system are marketed or sold.

(17) "Security deposit" means any payment of money given to a subscriber organization by a subscriber in
order to protect the subscriber organization against nonpayment of future subscription fees, but does
not include escrowed prepaid subscription fees.

(18) "Subscriber" has the meaning stated in Public Utilities Article, § 7-306.2, Annotated Code of Maryland.

(19) "Subscriber organization" has the meaning stated in Public Utilities Article, § 7-306.4, Annotated Code
of Maryland.

(20) "Subscription" has the meaning stated in Public_Utilities Article, § 7-306.4, Annotated Code of
Maryland.

(21) "Unsubscribed energy" has the meaning stated in Public Utilities Article, § 7-306.2, Annotated Code of
Maryland.

(22) "Utility" means an electric company as defined in Public Utilities Article, § 1-101|, Annotated Code of
Maryland.

(23) "Virtual net energy metering" has the meaning stated in Public_Utilities Article, § 7-306.4, Annotated
Code of Maryland.
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ICOMAR 20.62.01.03

This document is current through the 8/5/2016 issue of the Maryland Register

Code of Maryland Regulations > TITLE 20. PUBLIC SERVICE COMMISSION > SUBTITLE 62.
COMMUNITY SOLAR ENERGY GENERATION SYSTEMS > CHAPTER 01. GENERAL

.03 Electric Company Compliance Plan.

A. An electric company shall file a plan and relevant tariffs for compliance with this subtitle within 45 days
after this regulation becomes effective.

B. A municipal electric company or electric cooperative electing to participate in the pilot program shall file a
plan and related tariffs for compliance with this subtitle within 45 days after notifying the Commission of
that election.
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ICOMAR 20.62.01.04

This document is current through the 8/5/2016 issue of the Maryland Register

Code of Maryland Regulations > TITLE 20. PUBLIC SERVICE COMMISSION > SUBTITLE 62.

COMMUNITY SOLAR ENERGY GENERATION SYSTEMS > CHAPTER 01. GENERAL

.04 Waiver.

The Commission may waive a regulation in this subtitle for good cause shown.
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ICOMAR 20.62.02

This document is current through the 8/5/2016 issue of the Maryland Register

Code of Maryland Regulations > TITLE 20. PUBLIC SERVICE COMMISSION > SUBTITLE 62.
COMMUNITY SOLAR ENERGY GENERATION SYSTEMS > CHAPTER 02. PILOT PROGRAM

.00

Statutory Authority

Authority:

Public Utilities Article, 88§ 2-113, R-121|, [7-304, [7-306.1], and [7-306.2, Annotated Code of Maryland

History

Administrative History

Effective date:
July 18, 2016 (43:14 Md. R. 781)
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ICOMAR 20.62.02.01|

This document is current through the 8/5/2016 issue of the Maryland Register

Code of Maryland Regulations > TITLE 20. PUBLIC SERVICE COMMISSION > SUBTITLE 62.
COMMUNITY SOLAR ENERGY GENERATION SYSTEMS > CHAPTER 02. PILOT PROGRAM

.01 Pilot Program Structure.

A. Each electric company shall establish a program to accept and administer community solar energy
generating system projects for a period of 3 years from the earlier of:

(1) The first date of application of a subscriber organization to operate a community solar energy
generating system after the effective date of this subtitle; or

(2) 6 months from the effective date of this subtitle.

B. An electric company shall apply bill credits and excess generation to subscribers bills in accordance with
applicable tariffs.

C. An electric company shall pay subscriber organizations for unsubscribed energy in accordance with
applicable tariffs.

D. An electric company shall maintain program data and records as directed by the Commission.
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ICOMAR 20.62.02.02

This document is current through the 8/5/2016 issue of the Maryland Register

Code of Maryland Regulations > TITLE 20. PUBLIC SERVICE COMMISSION > SUBTITLE 62.

COMMUNITY SOLAR ENERGY GENERATION SYSTEMS > CHAPTER 02. PILOT PROGRAM

.02 Program Generation Capacity.

A. Capacity Limit.

(1) Statewide Capacity.

(@)

(b)

Subject to § A(1)(b) of this regulation, an electric company may not accept pilot program project
applications after the Statewide capacity of pilot projects has exceeded 1.5 percent of the 2015
Maryland peak demand in MW as measured by the sum of the nameplate capacity of each
projects inverter.

An electric company shall accept an additional 0.15 percent of 2015 capacity for projects serving
the LMI category if an electric utility has reached full capacity available to projects in the LMI
category.

(2) Annual Cap. The following percentages of 2015 Maryland peak demand will set annual program
capacity:

(@)
(b)
()

First year -- 0.6 percent.
Second year -- 0.6 percent.

Third year -- 0.3 percent.

(3) Program Categories. An electric company shall accept pilot projects in each of the following categories
up to the annual and program capacity limits according to the percentages shown in each of the
following paragraphs:

(@)

(b)
(€)

(d)

(e)

Small, Brownfield and Other Category (Small) -- 30 percent.

(i) Projects up to and including 500 kW.

(i) Projects installed on rooftops, parking lots, roadways or parking structures.

(iii) Projects installed on brownfield locations.

(iv) Projects serving more than 51 percent of kWh output to Low or Moderate income customers.
Open Category (Open) -- 40 percent -- Projects of any size up to 2 MW.

Low and Moderate Income Category (LMI) -- 30 percent -- Projects serving more than 30 percent
of kWh output to Low or Moderate income customers of which Low Income subscribers receive a
minimum of 10 percent of kWh output.

Projects which qualify for the Small or LMI category may use capacity from the Open category after
the electric company has accepted projects up to the limit of its respective categories.

An electric company may accept an LMI project using LMI capacity as described in 8 A(2) of this
regulation from subsequent program years if the capacity in the current year has been fully
allocated.

(4) Electric Company Program Capacity Limits.

(@)

Subject to the annual and category limits established in this regulation, an electric company shall
accept pilot program applications up to 1.5 percent of its 2015 Maryland peak demand.
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(b) An electric company may accept project applications after it has accepted 1.5 percent of its 2015
peak demand in MW as measured by the sum of the nameplate capacity of each projects inverter.

(c) An electric company may cease accepting project applications according to the annual
percentages listed in Regulation .02A(2) as applied to that companys 2015 peak demand.

(d) An electric company shall allocate annual capacity according to the program category percentages
listed in § A(3) of this regulation.

(e) An electric company shall notify the Commission if it intends to accept project applications beyond
the level described in § A(4)(a) of this regulation.

(f) An electric company shall combine the capacity of the Small and Open categories if the capacity
allocated to the "Open" category is 500 kW or less.

(5) Unused Annual Capacity. Electric company capacity in each year which remains unused by projects
shall be added to the capacity of the following year such that the total Statewide capacity does not
exceed the limit in 8 A of this regulation.

(6) Unused Category Capacity. If a category listed in § A(3) of this regulation has unused capacity at the
end of the second year of the program, the unused capacity shall be allocated on a pro-rata basis to
the other categories for the third year of the program.

B. Each electric company shall maintain a list of accepted projects and total pilot program capacity in its
service territory.

C. Each electric company shall provide the list in B of this regulation to the Commission on the first business
day after June 30 and December 31 of each year until the pilot is closed.

D. The Commission may direct electric companies to close the program to new applications if the total
Statewide net-metered generation exceeds the limit described in Public_Utilities Article, § 7-306(d),
Annotated Code of Maryland.
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ICOMAR 20.62.02.03

This document is current through the 8/5/2016 issue of the Maryland Register

Code of Maryland Regulations > TITLE 20. PUBLIC SERVICE COMMISSION > SUBTITLE 62.
COMMUNITY SOLAR ENERGY GENERATION SYSTEMS > CHAPTER 02. PILOT PROGRAM

.03 Number of Accounts per Project.

A. A subscriber organization may subscribe up to 350 accounts per CSEGS unless the electric company in
the projects service territory has developed an automated billing function for the program.

B. A subscriber organization may subscribe as many accounts as needed to match the CSEGSs capacity if
the electric company serving the CSEGS has developed an automated billing function for the program.

C. An electric company may require a subscriber organization to maintain a minimum average subscription
size of 2 kW per customer for an individual CSEGS during the pilot program.
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ICOMAR 20.62.02.04

This document is current through the 8/5/2016 issue of the Maryland Register

Code of Maryland Regulations > TITLE 20. PUBLIC SERVICE COMMISSION > SUBTITLE 62.
COMMUNITY SOLAR ENERGY GENERATION SYSTEMS > CHAPTER 02. PILOT PROGRAM

.04 Subscription Credits.

A. Subscriber List.

(1) A subscriber organization shall provide the electric company with a document indicating the proportion
of a community solar energy generating systems output that shall be applied to each subscribers bill.

(2) A subscriber organization shall provide at least monthly subscriber list updates to the electric company.

(3) An electric company shall apply credits using the most recently updated subscriber list provided by the
subscriber organization.

B. An electric company shall determine the amount of kilowatt hours to be credited to each subscriber by
multiplying the subscribers most recent generation proportion from § A of this regulation by the metered
output of the community solar energy generating system.

C. Application of Subscription Credits.

(1) Unless otherwise directed by the Commission, an electric company may choose to apply the
appropriate kilowatt-hour credit from 8§ B of this regulation to each subscribers bill as either a reduction
in metered kilowatt-hour use or a dollar credit to the subscribers billed amount.

(2) An electric company shall choose the same method for all subscribers in a project.

D. If the electric company chooses to apply the credit from § C of this regulation as a dollar amount, the
electric company shall apply a credit no less than the value to the subscriber of the credit had it been
applied to the subscribers bill as a reduction in metered kilowatt hours.

E. An electric company shall retain a record of a pilot projects kilowatt hours applied to each subscribers
account for a period of 3 years.

F. Subscription credits shall carry over to the next months bill until the earlier date on which:
(1) The subscribers account is closed; or
(2) The subscribers last meter reading prior to the month of April.

G. Subscriber credits that are not carried over under F of this regulation shall be handled as excess
generation.
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ICOMAR 20.62.02.05

This document is current through the 8/5/2016 issue of the Maryland Register

Code of Maryland Regulations > TITLE 20. PUBLIC SERVICE COMMISSION > SUBTITLE 62.
COMMUNITY SOLAR ENERGY GENERATION SYSTEMS > CHAPTER 02. PILOT PROGRAM

.05 Subscription Limitations.

A. A subscriber may not subscribe for an amount of energy that exceeds 200 percent of the value of the
subscribers baseline annual usage including all subscriptions and any net metered generation.

B. Multiple Subscriptions.
(1) A customer may purchase multiple subscriptions from one or more CSEGS.

(2) A subscribers total subscribed credits shall comply with § A of this regulation.

C. A subscriber may participate in net metering as described in Public Utilities Article, 8 7-306, Annotated
Code of Maryland, such that the total of all net-metered generation and subscribed energy does not
exceed 200 percent of the value of the subscribers baseline annual usage.
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.06 Credit Payments.

An electric company may not refund generation credits to customers except as electric bill credits or as payment
for excess generation.
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.07 Excess Generation.

A. An electric company shall pay a subscriber a dollar amount of excess generation as reasonably adjusted to
exclude the distribution, transmission, and noncommodity portion of the customers bill unless the electric
company records subscriber credits as kilowatt hours.

B. An electric company that serves electric retail choice customers shall pay the subscriber for kilowatt hours
of excess generation at the lesser of the subscribers retail supply rate or the Standard Offer Service rate in
effect at the time of payment.

C. An electric company that does not provide Standard Offer Service shall pay a subscriber for kilowatt hours
of excess generation at the electric companys avoided cost of generation.

D. An electric company may pay a subscriber an amount of excess generation as a bill credit if the amount of
payment is less than $25.

E. An electric company shall make a determination to apply § A, B, or C of this regulation in accordance with
the type of subscription credits used for the subscriber according to Regulation .04 of this chapter.
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.08 Unsubscribed Energy.

An electric company shall file tariffs to pay a subscriber organization for unsubscribed energy in accordance with
Public Utilities Article, § 7-306.2(d)(7), Annotated Code of Maryland.
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.09 Utility Cost Recovery.

A. An electric company shall receive full and timely cost recovery of program credit costs.

B. An electric company may not establish a separate surcharge, fee, or rate for recovery of any program
costs, including credit and administrative costs.

C. An electric company may include program credit costs in existing rate adjustments for distribution rates or
as a revenue or cost component for transmission or commaodity rates as accepted by the Commission.
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.10 Program Sunset.

A. Electric company tariffs requiring payments or credits from an electric company to subscribers in effect
during the program shall remain in effect for subscribers for the earlier of 25 years from the date of the end
of the program or until the subscribers contract with its subscriber organization has ended.

B. An electric company shall continue to facilitate the operation of a subscriber organization that was
established during the program for a period of 25 years after the program has ended.

C. A subscriber organization may continue to operate a community solar energy generating system that was
established during the program for a period of 25 years after the program has ended.

D. A subscriber organization may create, exchange, and trade subscriptions up to the full project capacity for
a community solar energy generating system that was established during the program for a period of 25
years after the program has ended
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.11 Billing Accuracy.

A. The Commission may establish standards for billing accuracy to apply to subscriber credits and billing
revenue.

B. The Commission may direct an electric company to develop additional automated billing and crediting
features in order to improve billing accuracy for the program.
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.01 Customer Eligibility.

A. CSEGS Location.

(1) A customer may subscribe to a community solar energy generating system that is located in the same
electric company service territory as the customer.

(2) The location of a CSEGS for the purpose of customer eligibility shall be determined by the physical
location of the electric meter of the CSEGS.

All rate classes are eligible to subscribe to a community solar energy generating system.

Subscribers served by retail electricity suppliers and subscribers served by Standard Offer Service may
subscribe to the same community solar energy generating system.
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.02 Subscriber Organization Requirements.

A. A subscriber organization shall apply with the Commission for admission to the program on forms
authorized by the Commission.

B. The Commission shall assign each successful applicant a CSEGS identification number.

C. An electric company that participates as a subscriber organization may not recover CSEGS project costs
through base distribution rates.
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.03 Pilot Project Application Process.

A. An applicant that has been granted admission to the pilot program by the Commission that wishes to
construct and operate a community solar energy generating system under this pilot program shall apply to
the electric company serving the location of the system.

B. Project Application Procedure.

(1) An electric company shall establish a project application procedure in compliance with these
regulations and Commission Orders.

(2) An electric company shall develop its project application procedure in a manner designed to encourage
achievement of program goals, timely project development, and equitable allocation of the electric
companys project capacity.

(3) An electric company shall develop tariffed terms and conditions to administer the pilot program queue
for filing with the Commission.

C. An electric company shall assign each project an identification number unique to the electric companys
service territory for the purpose of identification.

D. Low and Moderate Income Verification.

(1) The Commission may establish alternate means aside from income verification or participation in the
Maryland Office of Home Energy Programs assistance programs to verify the status of Low and
Moderate Income subscribers.

(2) An operator of a low-income multi-family dwelling unit may apply to the Commission to qualify as a low-
income subscriber for the purposes of the pilot program.

(3) A subscriber organization shall certify to the electric company in writing that the subscriber organization
has verified the eligibility of all LMI subscribers needed to qualify for the program prior to receiving
permission to operate from the electric company.
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.04 Pilot Program Queue.

A. Electric Company Application Process.

1)

)

®3)

(4)

(5)

(6)

()

An electric company shall process applications filed under Regulation .03 of this chapter in the order in
which the electric company receives the application.

Within 5 business days of receipt, the electric company shall acknowledge receipt of the application
and notify the subscriber organization whether the application is complete.

If the application is incomplete, the electric company shall provide a written list detailing all information
that must be provided to complete the application.

A subscriber organization receiving notice of an incomplete application as described in § A(3) of this
regulation shall revise and submit the required information within 10 business days after receipt of the
list of incomplete information.

The electric company shall notify a subscriber organization within 5 business days of receipt of a
revised application whether the application is complete or incomplete.

An electric company shall grant an extension of time to provide such information upon reasonable
request from the subscriber organization.

The electric company shall reject an application that is not submitted in accordance with this section.

B. Pilot Queue Order.

1)

)

®3)

(4)

An electric company shall maintain a pilot program queue consisting of a list of pilot project
applications in order of the date of receipt by the electric company of the application unless otherwise
modified by § B(2) of this regulation.

An electric company shall file with the Commission, a tariffed procedure to prioritize multiple
applications that are received:

(@) On asingle business day; or

(b) In a manner that exceeds the available program capacity or category capacity in a short period of
time.

In order to apply for capacity in an electric companys pilot program queue, a CSEGS shall provide the
following to the electric company upon application:

(&) An executed interconnection agreement;

(b) Proof of application for all applicable permits; and

(c) Proof of site control.

An electric company shall accept the following as proof of site control:
(a) Evidence of property ownership;

(b) An executed lease agreement; or

(c) A signed option to purchase or lease.
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The Commission may establish additional conditions limiting the number of projects for which any
single subscriber organization or its affiliates may apply in:

(a) The Statewide program; or

(b) A single utility service territory.

C. Operation Deadline.

1)

)

®3)

(4)
(®)

(6)

()

If a project fails to begin operating within 12 months of submission of a completed application by the
subscriber organization, the electric company shall remove the project from the electric companys pilot
program queue unless the subscriber organization of the project provides to the electric company an
additional deposit of $50 per kW to maintain its position within the pilot program queue.

If a project fails to begin operating within 18 months of application, the electric company shall remove
the project from the electric companys pilot program queue.

The electric company shall extend the operation deadline on a day-for-day basis for the following
reasons:

(a) If the subscriber organization attests and provides evidence to the electric company that a projects
readiness to begin operating depends only upon receipt of permission to operate from the electric
company; or

(b) If the subscriber organization attests and provides evidence to the electric company that a
governmental permit or approval for the project was subject to a legal challenge during the
reservation period, and the legal challenge remains pending.

Projects in the LMI category are exempt from queue deposits.

An electric company shall return the CSEGS deposit upon commencement of operation unless the
electric company has removed the project from the queue.

If a project has been removed from the queue by the electric company, the queue deposit shall be
forfeited.

An electric company shall forward forfeited queue deposits to the Commission.

D. An electric company shall provide daily updated information on its website about the current status of its
pilot program queue including the following information:

)
)
®3)
(4)
(®)
(6)
()
(8)
9)

Name of the applicant;

Service address of the project;

Inverter nameplate capacity of the project;
Application date;

Interconnection application status;
Expected date of first operation;

Project identification number;

CSEGS identification number; and

Remaining available capacity by year in each program category.

E. If the electric company closes its pilot program queue, it shall state the reason for closing in the same
location as the information provided in § D of this regulation.

F. An electric company that operates as a subscriber organization shall apply to the Commission for
permission to enter each of its own projects into the electric companys pilot program queue.
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.05 Data Communication.

All subscriber organizations and utilities shall use the uniform electronic transaction processes approved by the
Commission.
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.06 Renewable Energy Credit Ownership.

A. Subscribers are not customer-generators under Public Utilities Article, § 7-306(q)(5), Annotated Code of
Maryland.

B. Subscriber organizations shall own and have title to all renewable energy attributes or renewable credits
associated with community energy generating facilities for which they have applied.
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.07 Conversion of Existing Solar Facilities.

A. Eligibility.

(1) For purposes of this regulation, "existing" means a solar generating system that commenced operation
prior to May 15, 2016.

(2) Any project that commences operation on or after May 15, 2016, is not considered to be a conversion
for purposes of this program.

A subscriber organization may apply to convert all or a portion of an existing solar generating system with a
total capacity of 500 kilowatts or less to a CSEGS.

A subscriber organization may apply to convert all or a portion of an existing solar generating system to a
CSEGS up to and including a capacity of 2 megawatts after the first year of the program has ended in a
service territory whose CSEGS program capacity is 5 megawatts or less.
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.08 Project Location.

A. Colocation.

(1) An electric company may not accept a CSEGS project of 500 kW or greater that is proposed to be
located on the same or adjacent property as an existing or proposed CSEGS project owned by the
same subscriber organization or affiliate of 500 kW or greater in its service territory.

(2) Parcels that are subdivided after May 12, 2015, shall be considered as a single parcel for the purposes
of these regulations unless a subscriber organization demonstrates to the Commission that the
subdivision was not for the purposes of program queue eligibility.

(3) An electric company shall notify the Commission of a CSEGS application that is proposed to be
constructed within 1 mile of an existing solar facility in its service territory.

B. One or more subscriber organizations may not construct multiple facilities on a single parcel of property.
C. Projects that are constructed in the following locations are exempt from 8§ A of this regulation:

(1) On the rooftops of buildings;

(2) In areas that are zoned for industrial use and are covered by a recorded subdivision plat;

(3) Of a combined capacity not exceeding 6 MW on brownfield locations;

(4) Over parking lots or roadways; or,

(5 On multi-level parking structures.

D. A project that is converted from an existing solar facility is not subject to § A of this regulation.
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.01 CSEGS Study.

An electric company shall provide the Commission with data necessary to monitor the program status, impact on
operations, and other information upon request.
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.02 Utility Data.

A. An electric company shall make reasonable attempts to assist pilot program applicants with identifying
means to locate and operate community energy generation facilities in a manner that minimizes adverse
effects or maximizes distribution system benefits at locations identified by applicants.

B. Project Information.

(1) A utility shall designate a contact person, and provide contact information on its website and for the
Commissions website for submission of all project application requests, and from whom information on
the project application request process and the utilitys electric distribution system can be obtained.

(2) The information provided by the utility on its website shall include studies and other materials useful to
an understanding of the feasibility of interconnecting a CSEGS on the utility electric distribution system,
except to the extent providing the materials would violate security requirements or confidentiality
agreements or be contrary to law.

(3) In appropriate circumstances, the utility may require an applicant to execute an appropriate
confidentiality agreement prior to release or access to confidential or restricted information.

C. An electric company shall monitor and review its distribution system to determine any adverse or beneficial
effects resulting from each installed community solar energy generating system.

D. An electric company shall maintain for the duration of the pilot, the following customer information for each
project operating during the pilot subscriber data, including:

(1) Customer class;
(2) Annual usage;
(3) Average bill; and
(4) Peak demand.

E. Commission Staff shall report annually on electric companies billing accuracy, interconnection complaints,
and consumer complaints related to the program.

CODE OF MARYLAND REGULATIONS
Copyright © 2016 by the Division of State Documents, State of Maryland

End of Document


http://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5KG5-TPW0-00G6-T0JN-00000-00&context=

20160823- 5163 FERC PDF (Unofficial) 8/23/2016 1:08:01 PM

ICOMAR 20.62.04.03

This document is current through the 8/5/2016 issue of the Maryland Register

Code of Maryland Regulations > TITLE 20. PUBLIC SERVICE COMMISSION > SUBTITLE 62.
COMMUNITY SOLAR ENERGY GENERATION SYSTEMS > CHAPTER 04. PILOT PROGRAM

STUDY

.03 Subscriber Organization Data.

A. A subscriber organization shall maintain for the duration of the pilot program, the following information for
each project operating during the pilot program:

(1) Ownership information;
(2) Technical and managerial expertise;
(3) Business address;
(4) Project design detalils, including:
(a) Project location/service territory;
(b) AJ/C output capacity;
(c) Equipment list; and
(d) Interconnection requirements;
(5) Subscriber data as directed by the Commission, including:
(@) Household income;
(b) Credit rating; and
(c) Other data; and
(6) Subscription information, including:
(a) Rates;
(b) Fees; and
(c) Terms and conditions.

B. A subscriber organization shall provide the information in 8 A of this regulation to the Commission upon
request.

C. A subscriber organization shall provide to the Commission, in a timely manner, information requested by
the Commission concerning the operation of a community solar energy generating system.
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Statutory Authority

Authority:

Public Utilities Article, 8§ 2-113, R-121], [7-304, [/-306.1}, and [7-306.4, Annotated Code of Maryland

History

Administrative History

Effective date:
July 18, 2016 (43:14 Md. R. 781)
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.01 Scope.

A. This chapter applies to transactions between CSEGS subscriber organizations and customers that are

subscribing to a community solar energy generation system under a pilot program approved by the
Commission.

B. Regulations .08, .09, .14, .16, .17, .18, and .20 of this chapter do not apply to nonresidential customers.
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.02 Unauthorized Subscriptions.

A. No person shall subscribe a customer to a community solar energy generation system without the
customers consent.

B. A subscriber organization may not add a new charge for a new service, existing service, or service option
without first obtaining consent from the customer, verifiable to the same extent and using the same
methods specified under Regulation .08 of this chapter.
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.03 Advertising and Solicitations.

A. Advertising Permitted.
(1) A subscriber organization may advertise its services.

(2) A subscriber organization may not engage in a marketing or trade practice that is unfair, false,
misleading, or deceptive.

B. Marketing Disclosures.

(1) A subscriber organizations marketing or solicitation information shall include the subscriber
organizations Maryland approval number in a clear and conspicuous manner.

(2) If a subscription price is quoted, the following are required:

(a) A statement that the subscription price quoted is only for the specified product or services provided
by the subscriber organization, and the subscription price quoted does not include any tax,
commaodity, utility distribution or transmission charge, or other utility fee or charge;

(b) A statement that the subscriber organizations price is not regulated by the Commission; and

(c) Any projected savings presented to a potential subscriber shall include a comparison that projects
future electricity rates increasing at not more than 1 percent per year.

C. Internet Advertising. If a subscriber organization maintains a website, the subscriber organization shall post
on the Internet readily understandable information about its services, prices, and any other mandated
disclosures.

D. Telephone Solicitation.

(1) A subscriber organization soliciting customers by telephone shall comply with all applicable State and
federal law, including the Maryland Telephone Solicitations Act, Commercial Law Article, 88 14-2201}--

14-2205, Annotated Code of Maryland.

(2) A subscriber organization may not conduct a residential customer telephone solicitation before 8 a.m.
or after 9 p.m.
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.04 Creditworthiness.

A subscriber organization shall apply uniform income, security deposit, and credit standards for the purpose of
making a decision as to whether to offer a subscription to customers within a given class, provided that the
subscriber organization may apply separate sets of uniform standards for the purpose of promoting participation by
low-income and moderate income retail electric customers.
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.05 Geographic Marketing.

A. A subscriber organization may market services on a geographic basis.

B. A subscriber organization is not required to offer services throughout an electric companys entire service
territory.

C. A subscriber organization may not refuse to provide service to a customer based on the economic
character of a geographic area or the collective credit reputation of the area.
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.06 Discrimination Prohibited.

A. A subscriber organization may not discriminate against any customer, based wholly or partly, on race,
color, creed, national origin, or gender of an applicant for service or for any arbitrary, capricious, or unfairly
discriminatory reason.

B. A subscriber organization may not refuse to provide service to a customer except by the application of
standards that are reasonably related to the subscriber organizations economic and business purposes.
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.07 Required Disclosures.

A. Contract Summary.

(1) Either prior to or at the same time as a contract for a subscription to a CSEGS is executed, a
subscriber organization shall present the customer with a completed Contract Summary Disclosure
using a form that is approved by the Commission.

(2) The customer shall initial a copy of the Contract Summary Disclosure to acknowledge receipt of the
Contract Summary, and:

(a) If a subscription contract is completed through the Internet, the completed Contract Summary shall
be:

(i) Available online and made available for download by the customer at the time of contracting;
and

(i) Transmitted to the customer by the subscriber organization by mail or by email if the customer
consents to receipt of email disclosures; and

(b) Whether a subscription contract is completed in person or electronically, a subscriber organization
shall allow the subscriber to retain a signed version of the executed contract and an initialed
version of the Contract Summary Disclosure form.

B. Notice of Subscription.

(1) A subscriber organization shall provide notice of subscription of a customer to a utility in a format
consistent with Commission Orders.

(2) A customer entering into an agreement with a subscriber organization shall receive written notice of
enrollment from the subscriber organization and the electric company.

(3) Notice of enroliment under § B(1) of this regulation shall include the following:
(@) Customer name;
(b) Customer service address;
(c) Billing name;
(d) Billing address;
(e) Utility name;
(f) Utility account number;
(g) Subscriber organization name;
(h) Subscriber organization account number; and

(i) Effective date of the enroliment.
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.08 Contracts for Customer Subscription in a Community Solar Energy
Generation System.

A. Minimum Contract Requirements.

(1) A subscribing organizations subscription contract shall contain all material terms and conditions,
including:

(@)

(b)

()
(d)
(€)
(f)

(<))

(h)

0]

A plain language disclosure of the subscription, including:

(i) The terms under which the pricing will be calculated over the life of the contract and a good
faith estimate of the subscription price expressed as a flat monthly rate or on a per-kilowatt-
hour basis; and

(i) Whether any charges may increase during the course of service, and, if so, how much
advance notice is provided to the subscriber;

Contract provisions regulating the disposition or transfer of a subscription to the CSEGS, as well as
the costs or potential costs associated with such a disposition or transfer;

All nonrecurring (one-time) charges;

All recurring (monthly, yearly) charges;

A statement of contract duration, including the initial time period and any rollover provision;
Terms and conditions for early termination, including:

(i) Any penalties that the subscriber organization may charge to the subscriber; and

(if) The process for unsubscribing and any associated costs;

If a security deposit is required:

(i) The amount of the security deposit;

(if) A description of when and under what circumstances the security deposit will be returned;
(iii) A description of how the security deposit may be used; and

(iv) A description of how the security deposit will be protected,;

A description of any fee or charge and the circumstances under which a customer may incur a fee
or charge;

A statement that the subscriber organization may terminate the contract early, including:
(i) Circumstances under which early cancellation by the subscriber organization may occur;

(i) Manner in which the subscriber organization shall notify the customer of the early cancellation
of the contract;

(iii) Duration of the notice period before early cancellation; and

(iv) Remedies available to the customer if early cancellation occurs;
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(i) A statement that the customer may terminate the contract early, including:
(i) Circumstances under which early cancellation by the customer may occur;

(i) Manner in which the customer shall notify the subscriber organization of the early cancellation
of the contract;

(iii) Duration of the notice period before early cancellation;
(iv) Remedies available to the subscriber organization if early cancellation occurs; and
(v) Amount of any early cancellation fee;
(k) A statement describing contract renewal procedures, if any;
() A dispute procedure;
(m) The Commissions toll-free number and Internet address;
(n) A notice that the contract does not include utility charges;
(o) A billing procedure description;
(p) The data privacy policies of the subscriber organization;
(q) A description of any compensation to be paid for underperformance;
(r) Evidence of insurance;
(s) A long-term maintenance plan;

(t) Current production projections and a description of the methodology used to develop production
projections;

(u) Contact information for the subscriber organization for questions and complaints;

(v) A statement that the subscriber organization and electric company do not make representations or
warranties concerning the tax implications of any bill credits provided to the subscriber;

(w) The method of providing notice to the subscribers when the CSEGS is out of service for more than
3 business days, including notice of:

(i) The estimated duration of the outage; and

(i) The estimated production that will be lost due to the outage;
(x) An explanation of how unsubscribed production of the CSEGS will be allocated; and
(y) Any other terms and conditions of service.

A residential customer may downsize the allocation of solar kilowatt hours under an existing CSEGS
Subscription.

A subscriber organization may charge or collect no more than a reasonable fee for the downsizing of a
subscribers allocation.

B. Methods of Contracting.

@)

)

A subscriber organization may not subscribe a residential customer using a process that does not
require the customers consent.

A subscriber organization that contracts with a customer by means of the Internet shall:
(@) Confirm the identity of the person making the contract;
(b) Comply with applicable Maryland and federal law; and

(c) Take appropriate steps to safeguard customer privacy.
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(3) A subscriber organization that sends a contract over the Internet to a valid email address of the
contracting customer is considered to have complied with § B(2)(a) of this regulation.

C. Evergreen Contracts.

(1) A subscriber organization shall provide a customer with a notice of the pending renewal of an
evergreen contract 30 days before the automatic renewal is scheduled to occur.

(2) The subscriber organization notice required under § C(1) of this regulation shall:

(@) Provide a clearly stated and highlighted notice to a customer of any changes in the material terms
and conditions of the agreement; and

(b) Inform the customer how to terminate the contract without penalty.
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.09 Share Transfers and Portability.

A. A CSEGS Subscription may be transferred or assigned to a CSEGS subscriber organization or to any
person or entity who qualifies to be a subscriber in the CSEGS.

B. A CSEGS subscriber who desires to transfer or assign all or part of his subscription to the CSEGS
subscriber organization, in its own name, or to become unsubscribed shall notify the CSEGS subscriber
organization and the transfer of the subscription to the CSEGS subscriber organization shall be effective
upon such notification, unless the CSEGS subscriber specifies a later effective date.

C. A CSEGS subscriber who desires to transfer or assign all or part of his subscription to another eligible
customer desiring to purchase a subscription may do so only in compliance with the terms and conditions
of the subscription and will be effective in accordance therewith.

D. The CSEGS subscriber organization and the electric company shall jointly verify that each CSEGS
subscriber is eligible to be a subscriber in the CSEGS under Public Utilities Article, § 7-306.2, Annotated
Code of Maryland. Changes in the subscriber rolls of the CSEGS, including the effective date of changes,
shall be communicated by the CSEGS subscriber organization to the electric company, in written or
electronic form, as soon as practicable but no less than 30 days.

E. Prices paid for subscriptions in a CSEGS may not be subject to regulation by the Commission.

F. A subscriber that moves to a premise located within the service territory served by the CSEGS may
change the premises to which the CSEGS electricity generation shall be attributed to the new premise, and
a subscriber organization may not charge an unreasonable transfer fee to such a customer.
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.10 Disclosure of Subscriber Information.

A. Except as provided in COMAR 20.62.04 and B of this regulation, a subscriber organization may not
disclose energy usage or personally identifiable information about a subscriber, or a subscribers billing,
payment, and credit information, without the subscribers consent.

B. A subscriber organization may disclose a subscribers billing, payment, and credit information for the sole
purpose of facilitating billing, bill collection, and credit reporting.

C. A subscriber organization shall provide a customer with a copy of the subscriber organizations customer
information privacy policy.

D. A subscriber organization shall treat information received from prospective customers, including those who
do not subscribe, in accordance with 88 A and C of this regulation.
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.11 Escrow of Prepaid Subscription Fees.

Subscriber funds collected by the CSEGS subscriber organization in advance of commercial operation of the
CSEGS shall be held in an escrow account in a manner approved by the Commission. The escrow shall be
maintained by its terms until such time as the CSEGS commences commercial operation as certified by the electric
companys acceptance of energy from the CSEGS.
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.12 Notice of Contract Expiration or Cancellation.

A. A CSEGS subscriber organization shall provide the customer with notice at least 30 days before expiration
or cancellation of a subscription contract.

B. Contents of Notice. The subscriber organizations expiration or cancellation notice required under § A of
this regulation shall include:

(1) Final bill payment instructions; and

(2) The toll-free telephone number and the website address of the subscriber organization and the
Commission.

C. Early Cancellation.
(1) Notice of early cancellation by the subscriber organization shall comply with B of this regulation.
(2) Early Cancellation Fee.

(@) A subscriber organization may impose a reasonable early cancellation fee if a customer cancels
the contract before the expiration date.

(b) A subscriber organization may deduct a cancellation fee from a customer deposit.

(3) Except as provided in a tariff regarding subscriber organization default, an electric company may
remove a customer from subscriber organization services only if directed by a subscriber organization,
subject to applicable bankruptcy law.

(4) When a subscriber organization contracts with a customer, the newly contracting subscriber
organization shall notify the customer that the customer may incur early cancellation penalties under a
current subscriber organization contract.
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.13 Assignment of Subscription Contract.

A. At least 30 days prior to the effective date of any assignment or transfer of a subscription contract from one
subscriber organization to another, the subscriber organizations shall jointly provide written notice of the
assignment or transfer to the customers of the subscriber organization, the Commission, the electric
company, and the Office of Peoples Counsel.

(1) Notice to Customer. The subscriber organizations shall jointly send notice to the customer informing
them of the assignment or transfer. The letter shall include:

(a) A description of the transaction in clear and concise language including the effective date of the
assignment or transfer;

(b) Customer service contact information for the assignee; and

(c) A statement that the terms and conditions of the customers contract at the time of assignment shall
remain the same for the remainder of the contract term.

(2) The subscriber organizations shall file a notice with the Commission, with a copy to the Office of

Peoples Counsel and the electric company, of the assignment or transfer of the customer contracts
and include a copy of the letter sent to customers.

B. Upon request by the Commission, the assignee shall be responsible for providing documents and records
related to the assigned contracts. Records shall be maintained for a period of 3 years or until the contracts
are expired, whichever is longer.
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.14 Subscription Disputes.

A. A customer alleging a violation of this subtitle may file a dispute with the Commissions Office of External
Relations.

B. Upon proof of the allegations, the customers remedy through the Office of External Relations is limited to a
refund of any overcharge and any fees or penalties paid by the customer as a result of the unauthorized

subscription or other violation.
C. This subtitle does not limit:
(1) The authority of the Commission under Public Utilities Article, Annotated Code of Maryland;
(2) The authority of the Attorney General to investigate violations of consumer protection or other legal
requirements; or

(3) The ability of a customer to pursue other relief against a subscriber organization or other party.
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.15 Subscriber Organizations Responsible for the Actions of Its Agents.

A. A subscriber organization may use an agent to conduct marketing or sales activities.

B. A subscriber organization is responsible for any fraudulent, deceptive, or other unlawful marketing
performed by its agent while marketing or selling subscriptions on behalf the subscriber organization.
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.16 Agent Qualifications and Standards.

A.

A subscriber organization shall develop standards and qualifications for individuals it chooses to hire as its
agents. A subscriber organization may not hire an individual that fails to meet its standards.

A subscriber organization may not permit a person to conduct door-to-door activities until it has obtained
and reviewed a criminal history record in the same manner as provided in COMAR 20.53.08.

When a subscriber organization contracts with an independent contractor or vendor to perform door-to-
door activities, the subscriber organization shall document that the contractor or vendor has performed
criminal background investigations on an agent in accordance with this regulation and with the standards
set by the subscriber organization. A subscriber organization may satisfy this requirement by obtaining
from the independent contractor or vendor a written statement affirming that the criminal background check
was performed by them or under their supervision in accordance with this regulation and with standards set
by the subscriber organization and presented in writing.

A subscriber organization shall periodically audit whether the background checks completed by its
independent contractor or vendor have been completed in accordance with this regulation.
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This document is current through the 8/5/2016 issue of the Maryland Register

Code of Maryland Regulations > TITLE 20. PUBLIC SERVICE COMMISSION > SUBTITLE 62.
COMMUNITY SOLAR ENERGY GENERATION SYSTEMS > CHAPTER 05. CONSUMER
PROTECTION

.17 Agent Training.

A. A subscriber organization shall ensure the training of its agents on the following subjects:

(1) Local, State and federal laws and regulations that govern marketing, telemarketing, consumer
protection, and door-to-door sales as applicable to the types of marketing and jurisdiction in which the
agent shall engage or operate;

(2) Responsible and ethical sales practices;

(3) The subscriber organizations products and services;

(4) The subscriber organizations rates, rate structures, and payment options;
(5) The customers right to rescind and cancel contracts;

(6) The applicability of an early termination fee for contract cancellation when the subscriber organization
has one;

(7) The necessity of adhering to the script and knowledge of the contents of the script if one is used;
(8) The proper completion of transaction documents;
(9) The subscriber organizations Contract Summary Disclosure;

(10) Information about how customers may contact the subscriber organization to obtain information about
billing, disputes, and complaints; and

(11) The confidentiality and protection of customer information.

B. A subscriber organization shall document the training of an agent and maintain a record of the training for 3
years from the date the training was completed.

C. A subscriber organization shall make training materials and training records available to the Commission
and the Office of Peoples Counsel upon request. Any such material shall be treated as confidential.

D. When a subscriber organization contracts with an independent contractor to perform marketing or sales
activities on the subscriber organizations behalf, the subscriber organization shall confirm that the
contractor or vendor has provided subscriber organization-approved training to agents and independent
contractors in accordance with this section.

E. The subscriber organization shall monitor telephonic and door-to-door marketing and sales calls to:
(1) Evaluate the subscriber organizations training program; and

(2) Ensure that agents are providing accurate and complete information, complying with applicable rules
and regulations and providing courteous service to customers.
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This document is current through the 8/5/2016 issue of the Maryland Register

Code of Maryland Regulations > TITLE 20. PUBLIC SERVICE COMMISSION > SUBTITLE 62.
COMMUNITY SOLAR ENERGY GENERATION SYSTEMS > CHAPTER 05. CONSUMER
PROTECTION

.18 Agent Identification and Misrepresentation.

A. A subscriber organization shall issue an identification badge to agents to be worn and prominently
displayed when conducting door-to-door activities or appearing at public events on behalf of a subscriber
organization. The badge shall:

(1) Accurately identify the subscriber organization, its trade name, and its logo;

(2) Display the agents photograph;

(3) Display the agents full name; and

(4) Display a customer service phone number for the subscriber organization.
B. Upon first contact with a customer, an agent shall:

(1) Identify the subscriber organization that he represents; and

(2) State that he is not working for and is independent of the customers local distribution company or
another subscriber organization.

C. When conducting door-to-door activities or appearing at a public event, an agent may not wear apparel or
accessories or carry equipment that contains branding elements, including a logo that suggests a
relationship that does not exist with a utility, government agency, or another subscriber organization.

D. A subscriber organization may not use the name, bills, marketing materials, or consumer education
materials of another.

E. A subscriber organization or subscriber organization agent may not say or suggest to a customer that a
utility customer is required to choose a CSEGS subscriber organization.
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ICOMAR 20.62.05.19

This document is current through the 8/5/2016 issue of the Maryland Register

Code of Maryland Regulations > TITLE 20. PUBLIC SERVICE COMMISSION > SUBTITLE 62.
COMMUNITY SOLAR ENERGY GENERATION SYSTEMS > CHAPTER 05. CONSUMER
PROTECTION

.19 Door-to-Door Sales.

A. A subscriber organization and its agents shall comply with the Maryland Door-to-Door Sales Act, local
government ordinances regarding door-to-door marketing and sales activities, and any other applicable
consumer protection law.

B. A subscriber organizations agent shall:
(1) Prominently display an identification badge; and
(2) Offer a business card or other material that lists:
(&) The subscriber organizations name and contact information, including telephone number;
(b) The Maryland approval number of the subscriber organizations CSEGS project; and

(c) The agents name and any other identification numbers provided to the sales agent by the
subscriber organization or agent.

C. A subscriber organization shall establish a policy that requires an agent to terminate contact with a
customer if the customer is incapable of understanding and responding to the information being conveyed
by the agent.

D. When an agent completes a transaction with a customer, the agent shall provide a copy of each document
that the customer signed or initialed relating to the transaction. A copy of these documents shall be
provided to the customer before the agent and the customer leave each others presence.

E. An agent shall immediately leave a residence when requested to do so by a customer or the owner or an
occupant of the premises, or if the customer does not express an interest in what the agent is attempting to
sell.
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Code of Maryland Regulations > TITLE 20. PUBLIC SERVICE COMMISSION > SUBTITLE 62.
COMMUNITY SOLAR ENERGY GENERATION SYSTEMS > CHAPTER 05. CONSUMER
PROTECTION

.20 Notifications Regarding Door-to-Door Activity.

A. When a subscriber organization engages in door-to-door activity, the subscriber organization shall notify
OER no later than the morning of the day that the activity begins. The natification shall include general,
nonproprietary information about the activity, the period involved, and a general description of the
geographical area.

B. A subscriber organization shall provide the utility with general, nonproprietary information about the door-
to-door activity that caused the subscriber organization to provide notice to the Commission. The
subscriber organization shall provide this general information to the utility no later than the morning of the
day that the sales and marketing activities begin. The utility shall use this information only for acquainting
its customer service representatives with sales and marketing activity occurring in its service territory so
that they may address customer inquiries knowledgably. A utility may not use the information for other
purposes.
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Md. PUBLIC UTILITIES Code Ann. § 7-306.2

Statutes current through July 1, 2016.

Annotated Code of Maryland > PUBLIC UTILITIES > DIVISION I. PUBLIC SERVICES AND
UTILITIES > TITLE 7. GAS, ELECTRIC, AND WATER COMPANIES > SUBTITLE 3. CONSUMER
RELATIONS

§ 7-306.2. Community Solar Energy Generating Systems Pilot Program

(a) Definitions. --
(1) In this section the following words have the meanings indicated.
(2) "Baseline annual usage" means:

(i) a subscriber's accumulated electricity use in kilowatt-hours for the 12 months before the
subscriber's most recent subscription; or

(i) for a subscriber that does not have a record of 12 months of electricity use at the time of the
subscriber's most recent subscription, an estimate of the subscriber's accumulated 12 months of
electricity use in kilowatt-hours, determined in a manner the Commission approves.

(3) "Community solar energy generating system" means a solar energy system that:
(i) is connected to the electric distribution grid serving the State;
(if) is located in the same electric service territory as its subscribers;
(iii) is attached to the electric meter of a subscriber or is a separate facility with its own electric meter;

(iv) credits its generated electricity, or the value of its generated electricity, to the bills of the
subscribers to that system through virtual net energy metering;

(v) has at least two subscribers;

(vi) does not have subscriptions larger than 200 kilowatts constituting more than 60% of its
subscriptions;

(vii) has a generating capacity that does not exceed 2 megawatts as measured by the alternating
current rating of the system's inverter; and

(viii) may be owned by any person.
(4) "Program" means the Community Solar Energy Generating Systems Pilot Program.
(5) "Subscriber" means a retail customer of an electric company that:

(i) holds a subscription to a community solar energy generating system; and

(i) has identified one or more individual meters or accounts to which the subscription shall be
attributed.

(6) "Subscriber organization" means:
(i) a person that owns or operates a community solar energy generating system; or
(ii) the collective group of subscribers of a community solar energy generating system.

(7) "Subscription" means the portion of the electricity generated by a community solar energy generating
system that is credited to a subscriber.

(8) "Unsubscribed energy" means any community solar energy generating system output in kilowatt-hours
that is not allocated to any subscriber.


http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5K75-3J60-004F-00BH-00000-00&context=

20160823- 5163 FERC PDF (Unofficial) 8/23/2016 1:08:01 PM

Page 2 of 5
Md. PUBLIC UTILITIES Code Ann. § 7-306.2

(9) "Virtual net energy metering" means measurement of the difference between the kilowatt-hours or
value of electricity that is supplied by an electric company and the kilowatt-hours or value of electricity
attributable to a subscription to a community solar energy generating system and fed back to the
electric grid over the subscriber's billing period, as calculated under the tariffs established under
subsection (e)(2) of this section.

(b) Legislative findings. -- The General Assembly finds that:
(1) community solar energy generating systems:

(i) provide residents and businesses, including those that lease property, increased access to local
solar electricity while encouraging private investment in solar resources;

(i) enhance continued diversification of the State's energy resource mix to achieve the State's
renewable energy portfolio standard and Greenhouse Gas Emissions Reduction Act goals; and

(iii) provide electric companies and ratepayers the opportunity to realize the many benefits associated
with distributed energy; and

(2) itis in the public interest that the State enable the development and deployment of energy generation
from community solar energy generating systems in order to:

(i) allow renters and low-income and moderate-income retail electric customers to own an interest in a
community solar energy generating system;

(i) facilitate market entry for all potential subscribers while giving priority to subscribers who are the
most sensitive to market barriers; and

(iif) encourage developers to promote participation by renters and low-income and moderate-income
retail electric customers.

(c) Status of community solar energy generating system. --A community solar energy generating system,
including a subscriber or subscriber organization associated with the community solar energy generating
system, is not:

(1) an electric company;
(2) an electricity supplier; or
(3) a generating station.
(d) Commission to establish pilot program. --
)

(i) The Commission shall establish a pilot program for a Community Solar Energy Generating System
Program.

(ii) The structure of the pilot program is as provided in this subsection.
(2) All rate classes may participate in the pilot program.

(3) Subscribers served by electric standard offer service and electricity suppliers may hold subscriptions to
the same community solar energy generating system.

(4) A subscriber organization shall:
(i) determine how to allocate subscriptions to subscribers; and

(i) notify an electric company and, if applicable, a relevant electricity supplier about the regulations
the Commission adopts under subsection (e) of this section.

(5) An electric company shall use the tariff structure under subsection (e)(2) of this section to provide each
subscriber with the credits.
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(6) A subscriber may not receive credit for virtual net excess generation that exceeds 200% of the
subscriber's baseline annual usage.

(7) Any unsubscribed energy generated by a community solar energy generating system that is not owned
by an electric company shall be purchased under the electric company's process for purchasing the
output from qualifying facilities at the amount it would have cost the electric company to procure the
energy.

(8) An electric company shall use energy generated from a community solar energy generating system to
offset purchases from wholesale electricity suppliers for standard offer service.

(9) All costs associated with small generator interconnection standards under [COMAR 20.50.09 are the
responsibility of the subscriber organization.

(10) A subscriber organization may petition an electric company to coordinate the interconnection and
commencement of operations of a community solar energy generating system after the Commission
adopts regulations required under subsection (e) of this section.

(11) A subscriber organization may contract with a third party for the third party to finance, build, own, or
operate a community solar energy generating system.

(12) A municipal utility or cooperative utility may participate in the pilot program.

(13) Equipment for a community solar energy generating system may not be built on contiguous parcels of
land unless the equipment is installed only on building rooftops.

(14) The pilot program shall:
(i) begin on the earlier of:

1. the date of submission of the first petition of a subscriber organization under paragraph (10) of
this subsection after the Commission adopts the regulations required under subsection (e) of
this section; or

2. 6 months after the Commission adopts those regulations; and
(i) end 3 years after the beginning date.

(15) The Commission shall limit the pilot program in such a way that the Commission may conduct a
meaningful study of the pilot program and its results, including:

(i) the appropriate number of community solar energy generating systems to be included in the pilot
program;

(ii) the appropriate amount of generating capacity of the community solar energy generating systems
to be included in the pilot program; and

(iif) a variety of appropriate geographical areas in the State for locating community solar energy
generating systems to be included in the pilot program.

(e) Regulations. -- On or before May 15, 2016, the Commission shall adopt regulations to implement this
section, including regulations for:

(1) consumer protection;

(2) a tariff structure for an electric company to provide a subscriber with the kilowatt-hours or value of the
subscriber's subscription, as the Commission determines;

(3) a calculation for virtual net energy metering as the Commission determines;

(4) a protocol for electric companies, electricity suppliers, and subscriber organizations to communicate
the information necessary to calculate and provide the monthly electric bill credits and yearly net
excess generation payments required by this section; and
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(5) a protocol for a subscriber organization to coordinate with an electric company for the interconnection
and commencement of operations of a community solar energy generating system.

(f) Continuation of contracts and systems entered during pilot program. --

(1) Subject to regulations or orders of the Commission, a contract relating to a community solar energy
generating system or subscriber organization that is entered into during the pilot program shall remain
in effect according to the terms of the contract, including after the termination of the pilot program.

(2) After termination of the pilot program, in accordance with the operational and billing requirements in
subsection (d) of this section:

(i) a subscriber organization may continue the operation of a community solar energy generating
system that began operation during the pilot program, including the creation and trading of
subscriptions; and

(i) in accordance with the tariffs established under subsection (e)(2) of this section, an electric
company shall continue to facilitate the operation of a community solar energy generating system
that began operation during the pilot program.

(g) Net metering project limitations. --The cumulative installed nameplate capacity under the pilot program
shall count toward the overall limitation of 1,500 megawatts for all net metering projects in § 7-306(d) of
this subtitle.

History

R015, chs. 344,347

Annotations

Notes

EDITOR'S NOTE. --

Section 2, chs. 346 and 347, Acts 2015, provides that:

"(a) The Public Service Commission, in consultation with the Maryland Energy Administration, shall convene a
stakeholder workgroup to study the value and costs of the pilot program established under g 7-306.1 of the Public|
Dtilities Articld, as enacted by Section 1 of this Act and make recommendations to the Commission on the
advisability of establishing a permanent program.

"(b) In conducting the study, the workgroup shall identify and examine:

"(1) a framework for valuation of the costs and benefits related to community solar and virtual net energy
metering;

"(2) the costs and benefits of community solar energy generating systems to participating subscribers and to
nonsubscriber ratepayers;

"(3) an appropriate credit mechanism and operational structure that allows a community renewable solar energy
generating system to minimize administrative costs to an electric company, electric supplier, or subscriber
organization;

"(4) the benefits to and the technical and cost impacts of community solar programs and virtual net energy
metering on an electric company's distribution grid;
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"(5) issues, benefits, and concerns related to the participation of electric companies, including investor-owned
utilities, in community solar programs and projects, including owners and operators of the projects;

"(6) whether and how community solar projects or virtual net energy metering have a substantially different
technical impact on the distribution system than traditional net energy metering;

"(7) identification of any impacts on the standard offer service procurement process;
"(8) a review of community solar programs and cost-benefit studies in other states;

"(9) whether and how community solar programs can help reduce the cost of compliance with the renewable
energy portfolio standard;

"(10) how community solar energy generating systems can impact locational marginal prices in Maryland;
"(11) the impacts of the pilot program on energy costs, reliability, and equitable cost allocation for ratepayers;

"(12) how community solar project developers can increase participation by low- and moderate-income retalil
electric customers in community solar projects;

"(13) the progress of the community solar energy generating pilot program under g 7-306.1 of the Public Utilities|
, as enacted by Section 1 of this Act, in attracting low- and moderate-income retail electric customers;

"(14) whether community solar energy generating systems are an overall net benefit in helping Maryland achieve
its distributed generation and renewable goals;

"(15) any other matters the workgroup considers relevant; and
"(16) any additional factors the Public Service Commission considers appropriate.

"(c) On or before July 1, 2019, the Public Service Commission shall report its findings and recommendations,
based on the study conducted under this section, to the Senate Finance Committee and the House Economic
Matters Committee in accordance with § 2-1246 of the State Government Article."

Section 3, chs. 346 and 347, Acts 2015, provides that "the Public Service Commission shall notify the General
Assembly and Department of Legislative Services when the pilot program begins in accordance with
[B06.1(d)(14) of the Public Utilities Articld, as enacted by this Act."

Section 4, chs. 346 and 347, Acts 2015, provides that the acts shall take effect July 1, 2015.

Chapters 161, 346, and 347, Acts 2015, added § 7-306.1 of this article. None of the chapters referred to the
others, and effect has been given to all. The section added by chs. 346, and 347 was redesignated as § 7-306.2 of
this article.
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(GORDON"-FEINBLAT T«

ATTORNEYS AT LAW
ToDD R. CHASON 233 EAST REDWOOD STREET
410.576.4069 BALTIMORE, MARYLAND 21202-3332
FAX 410.576.4246 410.576.4000
tchason@gfrlaw.com www.gfrlaw.com
May 27, 2016

VIA ELECTRONIC FILING AND HAND DELIVERY

David J. Collins

Executive Secretary

Maryland Public Service Commission
6 St. Paul Street, 16th Floor
Baltimore, MD 21202

Re:  RM 56: Comments of the Southern Maryland Electric
Cooperative and Choptank Electric Cooperative on
Community Solar Energy Regulations

Dear Mr. Collins:

Attached for filing please find the written comments of the Southern Maryland Electric
Cooperative and Choptank Electric Cooperative in response to the Commission’s proposed
regulations for Community Solar Generation Systems published in the Maryland Register on
April 29, 2016. Please do not hesitate to contact me if you have any questions.

Sincerely,

/J/U;Q\ 0’\ CLon\/DLJB

Todd R. Chason
TRC

Enclosure

4807669.1 48634/129266 05/26/2016
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BEFORE THE
PUBLIC SERVICE COMMISSION OF MARYLAND

Revisions to COMAR 20.62 — Community *
Solar Generating Systems * Docket RM 56
*
* * * * * * * * * * * * %*
COMMENTS OF

SOUTHERN MARYLAND ELECTRIC COOPERATIVE, INC. AND
CHOPTANK ELECTRIC COOPERATIVE, INC.

ON PROPOSED REGULATIONS

Southern Maryland Electric Cooperative, Inc. (SMECO) and Choptank Electric
Cooperative, Inc. (CEC) (collectively the “Cooperatives™) submit these comments in response to
the community solar energy generation systems (“CSEGS”) regulations published April 29, 2016
in the Maryland Register, Volume 43, Issue.

EXECUTIVE SUMMARY

Energy initiatives do not exist in a vacuum,; they must operate within the complex web of
federal and state laws and regulations. The proposed CSEGS regulations are based on the faulty
premise that “There is no corresponding federal standard to this proposed action.” In fact, there
are federal statutes and federal regulations that are implicated by these regulations. Significant
changes are required to bring the regulations into compliance and insulate them from legal
challenges.

First, the regulations effectively provide for net metering for CSEGS participants without
directly acknowledging this fact in .04 Subscription Credits subparts C and D. However,
allowing the generation associated with a facility to be used to offset the electric energy provided

to the customer by the utility is the very definition of net metering. The PSC specifically
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recognizes that this provision is net metering in .05 Subscription Limitations part C. In addition
to net metering, the PSC also allows for virtual storage and banking service in section F of the
subscription credits. These two features — net metering and banking through virtual storage —
specifically implicate the amendment to the PURPA Section 111 standard 11 for net metering.
The importance of this statutory provision is discussed in detail below.

Second, CSEGS fall under PURPA as qualifying facilities (“QFs”). The Public Utility
Regulatory Policies Act (“PURPA”) requires the Federal Energy Regulatory Commission
(“FERC”) to promulgate rules for carrying out the purposes of PURPA. Those FERC
regulations are contained in PART 292—REGULATIONS UNDER SECTIONS 201 AND 210
OF THE PUBLIC UTILITY REGULATORY POLICIES ACT OF 1978 WITH REGARD TO
SMALL POWER PRODUCTION AND COGENERATION. The regulations provide for both
the purchase of power from QFs and the sale of power to QFs from utilities subject to the
jurisdiction of the PSC. In both regards, these CSEGS regulations must be consistent with the
specific FERC regulations applicable to the CSEGS as a QF.

In the Cooperatives’ December comments on the proposed regulations, the applicability
of PURPA requirements to these regulations was specifically noted. Yet the proposed
regulations do not acknowledge PURPA’s applicability; nor have necessary changes been made
to comply with the statutory provisions of PURPA or the FERC regulations. To the extent a
CSEGS is not a QF, state regulations directing the level of prices to be paid for wholesale sales
by CSEGS to electric companies (for subsequent resale to retail customers) violate the Federal
Power Act (“FPA”) because only FERC has jurisdiction over the rates for such sales. These

federal requirements under PURPA and the FPA are not discretionary. Failure to comply with
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these requirements results in a set of CSEGS regulations that cause the Cooperatives great
concern and cause us to strongly consider whether it is prudent to participate in the pilot.

Third, the requirement that electric companies credit CSEGS subscribers at the full retail
rate means that electric companies will be required to provide delivery services for energy from
CSEGS to CSEGS subscribers without receiving compensation for that service. While the
proposed regulations, at .09 Utility Cost Recovery, purport to provide “full and timely cost
recovery of program credit costs,” the proposed regulations also impose certain limitations on
rate recovery mechanisms. If, and to the extent, any gaps exist in electric companies’ ability to
fully recover program credit costs, the imposition of program credits costs on electric companies
would be confiscatory.

Finally, because the proposed CSEGS regulations directly impact the electric rates of the
Cooperatives’ members, the result must meet the standards that such rates are just and reasonable
and not unduly discriminatory. When rates result in unequal treatment for customers who cause
the same costs there is undue discrimination that must be cured. Net metering with banking
creates undue discrimination between CSEGS participants and customers who do not participate,
as noted by the Cooperatives in their initial comments by noting that “proposing to pay a retail
rate credit to subscribers will result in non-participants subsidizing participants in a way that is
both unfair and unnecessary.” In subsequent comments on the proposed December draft of the
regulations the Cooperatives noted that “The December draft of the regulations provided a
subscription rate equal to the retail rate, affording community solar exactly the same treatment
net metering receives, despite being remotely located from the end user.” Both of these
comments were designed to address the undue discrimination inherent in the proposal CSEGS

regulations.
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The following sections detail the major concerns the Cooperatives have with the
proposed regulations and indicate the changes required in the proposed regulations to make them
consistent with PURPA, FERC regulations implementing Section 210 of PURPA, and the FPA.
The comments also explain the changes needed to conform the regulations to established and
accepted economic theory and allow the Cooperatives a reasonable opportunity to participate for
the benefit of their customers. These comments are organized in sections as follows:

1. 20.62.02.04 SUBSCRIPTION CREDITS;
II. 20.62.02.05 SUBSCRIPTION LIMITATIONS;

I11. 20.62.02.09 UTILITY COST RECOVERY; and

IV. CONCLUSIONS.

I. 20.62.02.04 SUBSCRIPTION CREDITS

A. The Proposed Subscription Credit Levels Are Not Equitable, To Consumers Or The
Cooperatives.

There is no basis in rate theory, power delivery engineering, system planning, utility
operations, power delivery cost causation or applicable utility law that justifies the proposed full
retail credit for customers participating in the CSEGS. CSEGS subscribers require and use the
delivery system of the Cooperatives and cause the utility to incur costs for that delivery. The
Cooperatives have noted that PURPA provides statutory guidance as to the purpose of provisions
in Section 111- Consideration and Determination Respecting Certain Ratemaking Standards.
Standard 11 of that section is the Net Metering Standard employed in the proposed regulations. !
That standard is also applicable to the provision of virtual storage through the banking provision

of the regulations.

' See 16 U.S.C. § 2621(d)(11).
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In both Section 2 (Findings) and Section 101 (Purposes), PURPA states that any adoption
of a standard under Section 111 must further the applicable purposes of the Act. Specifically the
findings note that the reason for the statute is in part to provide “equitable retail rates for electric
consumers.” The proposed regulations do not and cannot satisfy that standard for the
Cooperatives’ customers. In both sets of comments, the Cooperatives emphasized this point that
the resulting rates are not equitable. In its most recent base rate case, Case No. 9294, SMECO
sponsored the testimony of H. Edwin Overcast that included the unrefuted evidence that net
metering of generation on the customer premises does not produce equitable rates and in fact the
results demonstrate that net metering for SMECO results in undue discrimination as explained in
detail below. If net metering on the customer premises cannot produce equitable rates, it is
impossible for net metering for generation remote from the consumer and requiring delivery
facilities, the cost of which is recovered in retail rates, to result in equitable rates for consumers.
In fact, even if net metering for on-site distributed generation resulted in reasonable rates, net
metering for a remote facility providing energy to a consumer could not result in reasonable rates
because the remote consumer must rely on the total delivery system to access the energy
subscription.

Current rates of the Cooperatives are based on a rate design in which the rate to recover
the fixed cost of providing power delivery services to customers who use the service consists of
(a) a customer charge that does not cover full customer costs and (b) a flat per kWh energy
charge to recover the fixed delivery costs of the system that are caused by customer demand not
energy consumption. It is important to note that the power delivery system is designed,

constructed and operated to provide safe and reliable service to all customer-members and to

serve their expected maximum demand on the delivery system. This is a fundamental element of

2 Id. § 2601(1).



20160823- 5163 FERC PDF (Unofficial) 8/23/2016 1:08:01 PM

the obligation to serve. When two customers are expected to have the same maximum demand
based on the particular end-use services used, the utility will provide those two customers with
the same distribution facilities. Once installed, those facilities will meet the expected delivery
demand on the system whenever it occurs. The costs to serve these customers will be the same
because rates are based on the average cost of all these considerations as it relates to a class of
customers who use the same components of the system. Since two customers have the same
average cost- customer and demand- a fair and equitable rate would charge each customer the
same bill for delivery service. When all demand costs and some of the customer costs are
recovered in a per-kWh charge, the customer who uses the most kWhs pays more for the service
than the lower use customer even for identical demands on the system. Thus, within a class of
customers, higher use customers subsidize lower use customers and higher load factor customers
subsidize lower load factor customers under the two-part rate.

The explicit result of net metering with banking for the Cooperatives is to create a class
of lower load factor, partial requirements customers who use the same peak demand as higher
load factor customers in the class because there is no solar output available for class or individual
customer peak demands on the delivery system. With the same demand and far less kWh use
(potentially even zero kWh use annually under the proposed regulations), solar DG customers
will pay far less than the cost of serving them, without providing any monetized off-setting
benefits for other customers. To illustrate this point Table 1 below compares two customers (a
solar customer and a non-solar customer) with nearly equal maximum demands who have the
same delivery service requirements and on average the same delivery costs under the regular rate

provision of the current SMECO rates effective March 1 of this year.
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TABLE 1 Regular Residential Rate

Customer A (Solar) Customer B (Non-Solar)
Customer NCP 13.74 12.96
Time of NCP (Mo/Day/Hour) 1/8/14/7AM 3/28/14/8AM
kWh billed 24,292 25,160
Customer NCP Coincident with 13.33 kW 7.29 kW
Class
Time of Class NCP 1/30/14/7AM 1/30/14/7AM
{Mo/Day/Hour)
Load Factor NCP 20.2% 22.2%
Load Factor Class NCP 20.8% 39.4%
Unit Demand Cost From SMECO
Cost Study $1,124.52 $614.98
Unit Customer Costs - Annual $596.52 $596.52
Total Cost to Serve - Annual $1,721.04 $1,211.50
Billed Revenue (Base Rate) $1,167.30 $1,204.94
Revenue as % of Costs 67.83% 99.46%

Customer A is a partial requirements solar PV customer and customer B is a full-
requirements non-solar customer. The load data are based on SMECO load research information
and represent the actual annual use and maximum demands for the customers in 2014. The costs
are taken from the unit costs in the filed cost of service study from the recently completed
SMECO rate case, and the revenue is based on the rates effective currently excluding the SOS
costs. Since the SOS costs are largely incurred and based on a kWh charge, there is no need to
include those costs in the analysis because they are matched dollar for dollar.’ The next to last
line of the table demonstrates that the full requirements, non-solar customer pays more for
essentially the same delivery service than the partial requirements, solar net metered customer

with banking. The difference as a percent of class average cost is not trivial. In fact, the full-

* The dollar for dollar matching is based on average cost. At some point it will be necessary to time differentiate
these costs because energy cost vary both seasonally and diurnally as does the consumption of these customers. For
example, all electric residential customers tend to use more energy off-peak than other customers.

7



20160823- 5163 FERC PDF (Unofficial) 8/23/2016 1:08:01 PM

requirements customer pays about 1.47 times as much of the cost to serve as the solar customer
under the standard residential rate. The solar customer is over $500 more expensive to serve
annually based on the peak load coincident with the residential class peak and yet provides a
substantially lower portion of those costs than the full-requirements customer. This is a perfect
example of the undue discrimination created by net metering of roof-top solar. With CSEGS the
subscriber would get the same benefit as the roof-top customer and still uses the system for all of
the delivery of energy not just a part of that delivery like the roof top solar DG customer.
Simply, the CSEGS customer saves no delivery costs and actually uses the delivery system in the
same way that the customer used the delivery system before taking a CSEGS subscription
assuming the customer does not oversubscribe capacity. For delivery the only difference is the
CSEGS customer pays for a smaller share of the costs the customer caused and, in fact, continues
to cause based on the net metering provisions of the proposed regulations. The result is not
reasonable as required under PURPA and creates a level of undue discrimination that does not
meet state or federal standards for utility rate making. CSEGS with full net metering cannot
result in reasonable rates for all customers as required for approval of net metering.

The situation is even more pronounced if the solar customer is able to produce more
energy than its annual consumption and pays no energy component of the distribution rate at all.
Under the CSEGS regulations as drafted, the 200% of annual energy subscription limit would
allow this solar DG customer to add enough capacity from CSEGS to zero out kWh use and pay
SMECO only $114 annually for all of the delivery service the customer uses. This is almost
$500 less annually than the full customer costs alone and, in the case of the solar DG customer in
Table 1 above, an annual subsidy of over $1100 in fixed distribution-related costs not counting

the added cost of the excess delivery capacity used to receive the output of this oversized
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capacity subscription for delivery to other customers. In the case of CSEGS the customer uses
the full delivery service given that the delivery system must carry the subscription kWhs from
the CSEGS meter to the meter of the subscriber. In addition, the distribution system must be
sized to receive the total output of subscription kWhs that, in the case of 200% of annual
consumption, would be far larger than the portion of the delivery system used to move the load
kWhs to the subscriber.

Since the peak load occurs at the hour ending 7:00 AM (before sunrise in Maryland
during the winter peak months) there is no possibility of any avoided delivery costs for the
Cooperatives. As proposed the regulations implicitly assume that any solar DG avoids delivery
costs on a kWh for kWh basis at the full rate. Since that is not physically possible, the resulting
rate impacts do not meet the purpose of PURPA for equitable rates for Cooperative customers.
As noted by the Cooperatives in their initial comments, net metering with banking “results in
non-participating customers subsidizing community solar subscribers, and fails to recognize
subscriber’s use of the electric distribution system.”™ It also creates the prohibited undue
discrimination between customers with the same delivery service costs and permits customers
who oversize their systems to impose additional delivery system costs on other customers who
must pay for added facilities to accept even larger demands on the delivery system than the
delivery demand when the exported power must be delivered across the system to other
customers as all of the excess capacity must be delivered elsewhere.

In addition to not causing customers who impose costs on the system to pay those costs
through net metering with banking for CSEGS, the regulations allow these customers to acquire

enough solar DG to actually impose even more costs on the system through the ability to contract

4 Comments of Southern Maryland Electric Cooperative and Choptank Electric Cooperative on Community Solar
Energy Regulations, RM 56, at 4 (Dec. 4, 2015) (“December 4 Comments™).

9
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for solar DG at levels that will actually increase the delivery infrastructure requirements to serve
owners of the CSEGS capacity to purchase up to 200% of the historic annual use of energy.
Since solar DG operates at about an 18% annual capacity factor for an optimally designed, fixed
axis solar DG installation in Maryland, this means that a customer using 25,000 kWh per year
could acquire enough capacity to produce 50,000 kWh per year. Using that 18% annual capacity
factor, the installed kW ownership for the customer could be up to almost 32 kW of capacity.
That is more than twice the expected kW demand for the customer’s non-coincident peak load
demand. It also means that, at cool temperatures in the spring and fall, the solar DG output
increases above rated capacity by approximately 0.4-0.5% per degree centigrade that ambient
temperature is below 25 degrees C (about 77 degrees F). Thus, 7 degrees C (about 44 degrees F)
would increase output by between 7.2 and 9%. That would be between about 34 kW and 34.6
kW. This demand on delivery capacity is far greater than load demand of a customer using
25,000 kWh per year. Not only do the regulations permit the customer to avoid any payment for
delivery capacity in that case, but they also impose added cost for delivery capacity in the system
to accommodate excess demands at a zero capacity price. Paying zero for capacity used as a
result of no diversity in the delivery of excess generation capacity cannot produce equitable rates
and only exacerbates the undue discrimination caused by the proposed regulations.

Before completing the discussion of equitable rates, it should be noted that, by measuring
the output for the customer at the CSEGS meter and delivering the power at the customer’s
meter, the one-for-one credit explicitly ignores the losses on the delivery system that physically
cannot be saved by CSEGS and, in some instances, such as low load periods, actually increase.
Further, when CSEGS is in excess of load the excess generation has the effect of increasing

losses on the utility system. These facts add to the subsidy being paid to the subscriber by other

10
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non-participant customers through delivery rates in terms of increased losses borne by non-
CSEGS customers in SOS costs.

In addition to the losses borne by non-participants, non-participants must also pay for the
fuel arbitrage resulting from the banking provision. The fuel arbitrage arises because excess
power is delivered in lower load periods with lower marginal costs and used to offset kWh
consumed in higher marginal cost periods when loads are larger than can be served by the
customer’s CSEGS subscription. A simple example clarifies this point. In the winter, the
highest load hours for customers are early morning and early evening hours. The highest
CSEGS generation occurs during the mid-day low load hours. Thus, the solar DG is backing out
high cost kWh consumed when solar does not operate and delivering the power in lower cost
hours, creating arbitrage for the CSEGS participant and raising SOS costs for non-participants.
In the summer, the same pattern repeats itself as the maximum solar output occurs in mid-day
hours as loads begin to rise and reduces but does not eliminate loads in the highest cost peak
hours. This means that, even in the summer, excess generation occurs in lower marginal cost
hours and backs out kWh actually consumed in the peak load hours when the CSEGS share of
generation is inadequate to serve the customer’s full load.

These actual circumstances result in rates that are not equitable for consumers and go
well beyond that to include levels of subsidy that constitute undue discrimination between
customers who use the system the same as non-participants, non-DG customers who pay far
more for the same service than do CSEGS participants as a result of kWh rates recovering fixed
demand costs. The proposed regulations do not meet the equitable rates provision of PURPA.
Further, allowing net metering with banking also results in undue discrimination even for rooftop

solar DG as demonstrated above. The CSEGS participants must actually use the delivery system

11
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to access their subscription kWhs making the undue discrimination even more problematic from
an equitable rates mandate for those customers.
B. The Proposed Subscription Credit Levels Violate Federal Law.

For the reasons discussed below, the proposed regulations as they apply to “excess
generation” produced by CSEGSs require modest, but important, revisions to ensure they
conform with federal laws, namely: (1) FERC’s directive that, as concerns wholesale sales of
electric energy and capacity, states may only set compensation for QF sales to electric companies
and may do so only under PURPA; and (2) PURPA’s requirement that compensation for a small
power producer QF be capped at an electric company’s “avoided cost”. The revisions requested
herein are consistent with the letter and spirit of the CSEGS Pilot statute and should be
incorporated only if CSEGSs are, in fact, QFs. As explained below, only if the CSEGSs are QFs
does the Maryland Commission have authority to establish the terms of compensation for any
excess generation from a CSEGS.

To be clear, the preemption concern raised here arises only in a situation where a CSEGS
produces energy above its subscribers’ electricity requirements and the electric company must, in
some way, compensate the project, or its subscribers, for the “excess generation.” In order to
carry out the statutory obligation to “use energy generated from” a CSEGS, an electric company
must first own, or have title to, the energy. By virtue of the requirement to “use” in the CSEGS
Pilot statute, and the complementary obligation to take title, an electric company is purchasing
the output from a CSEGS, which amounts to a wholesale sale under the FPA.

In such a scenario, FERC’s exclusive jurisdiction over the interstate sale of wholesale

electricity is clearly implicated. If a CSEGS produces excess generation that an electric

12
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company must both purchase and use, it amounts to a FERC-jurisdictional sale.’ The FERC has
exclusive jurisdiction to regulate the rates, terms and conditions of sale for resale of electric
energy in interstate commerce by public utilities. While Congress has authorized a role for states
in setting wholesale rates under PURPA if the generator is a QF, Congress has not authorized
other opportunities for states to set rates for wholesale transactions. As such, Maryland’s
CSEGS Pilot must fit squarely within the PURPA requirements in order to avoid pre-emption.

The FPA and Section 210 of PURPA limit states” authority to establish compensation for
electricity for small-scale renewable energy systems. Because the CSEGS Pilot statute requires
electric companies to “use” any excess generation, the FPA requires market participants to
conduct such wholesale sales under FERC jurisdiction. Under the FPA, only FERC can establish
the rates, terms and conditions for a wholesale sale and, accordingly, any sale of excess
generation from a CSEGS to an electric company would require FERC approval unless the sale
were to occur under the limited exemption that exists under PURPA for small power producers
that are QFs. Thus, it must be presumed that CSEGSs that seek compensation by electric
companies for excess generation are, in fact, QFs under PURPA.

Such a distinction is critically important to the Pilot functioning in tandem with federal
requirements. FERC has found that state utility commissions are not engaging in impermissible
wholesale rate-setting when the generators at issue are QFs under PURPA. The constraint that
FERC regulations and precedent place on state commissions, however, is that the compensation

scheme devised by the state must not exceed the avoided cost of the purchasing utility. In short,

3 See, e.g., California Public Utilities Commission, 132 FERC 4 61,047 at P 64 (2010) [hereinafter “CPUC
Declaratory Order”], order granting clarification, 133 FERC 9 61,059 (2010), order denying reh’g, 134 FERC
61,044 (2011).

8 See id., at 215-16.

13



20160823- 5163 FERC PDF (Unofficial) 8/23/2016 1:08:01 PM

PURPA provides a limited exception to the FPA’s broad pre-emption of state action, but such
action under PURPA must be consistent with PURPA requirements.

The underlying CSEGS statute appears to be generally sensitive to the jurisdictional
tension that exists between the federal scheme and the state-mandated Pilot by linking
compensation for any excess generation to an electric company’s approach to purchasing the
output from qualifying facilities under PURPA (i.e., “avoided cost”). The statute prescribes that
“an electric company shall use energy generated from a community solar energy generating
system to offset purchases from wholesale electricity suppliers for standard offer service.”” This
approach aligns with the need, under PURPA, that compensation must not be more than the
electric company’s avoided cost during those instances in which the community solar facility is
generating power beyond the subscribers’ needs. Similarly, the statute provides that “any
unsubscribed energy generated by a community solar energy generating system that is not owned
by an electric company shall be purchased under the electric company’s process for purchasing
the output from qualifying facilities at the amount it would have cost the electric company to
procure the energy.”™ Again, the framers of the legislation appear to have understood that the
Pilot could implicate PURPA when the energy produced by the system is beyond the
subscribers’ needs. The statute, therefore, tied the compensation during such circumstances to
the PURPA approach of compensation “at the amount it would have cost the electric company to
produce the energy,” that is, at the utility’s avoided cost at the time the energy is produced by the
CSEGS.

To be clear, the statute does not impose on the CSEGS a requirement to be a QF, but, to

the extent that Maryland electric companies must compensate CSEGS projects for excess

7 See Md. Code Ann., Public Utilities Art., § 7-306.2(d)(8).
8 Md. Code Ann., Public Utilities Art., § 7-306.2(d)(7).
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generation, a CSEGS must be a QF under PURPA in order to avoid preemption under the FPA.
FERC has held that state commission’s authority to set compensation for wholesale rates under
PURPA depends on a resource being a QF.’

While no express requirement in the underlying statute exists for a CSEGS to be a QF in
order to participate in the Pilot, the types of projects contemplated by the CSEGS statute
certainly would qualify under PURPA to be a QF. The FERC regulations implementing PURPA
provide that, except for certain hydroelectric small power production facilities, a small power
production facility is a QF if it is, generally speaking, less than 80 MW and meets the fuel use
criteria, which includes renewable resources like solar. Under the Pilot, eligible projects must
have a generating capacity of not more than 2 MWs, which is well below the 80 MW limit under
PURPA. CSEGSs with a net power production more than 1 MW must simply self-certify to the
FERC that they satisfy PURPA criteria for a small power production facility. Those CSEGS
systems with a net power production of 1 MW or less need not make such a filing. For these
resources, FERC regulations denote that they are QFs, dependent only on whether the facility
meets the technical criteria for QF status, and not dependent on the facility having made a self-
certification filing with FERC.

Moreover, the FERC regulations implementing PURPA impose certain requirements on
the treatment of energy and capacity from QFs. Of relevance in establishing CSEGS regulations
are the provisions of Subpart C—Arrangements Between Electric Utilities and Qualifying
Cogeneration and Small Power Production Facilities Under Section 210 of the Public Utility
Regulatory Policies Act of 1978, 18 C.F.R. § 292.304 (Rates for purchases), and 18 C.F.R. §
292.305 (Rates for sales). Under 18 C.F.R. § 292.304, the regulations provide that rates for

purchases must be “just and reasonable to the electric consumer of the electric utility and in the

® CPUC Declaratory Order, 132 FERC at P 64.
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public interest and not discriminate against qualifying cogeneration and small power production
facilities.”'® This is another specific requirement that rates be just and reasonable for all
consumers including those that do not participate in CSEGS. As demonstrated above, the
proposed regulations do not meet this requirement.

The FERC notes that under these regulations no utility may be required to pay more than
avoided costs for purchases under the regulations. In the case of CSEGSs, the avoided cost for
the Cooperatives is something less than the SOS rate. It is less than the SOS rate for several
reasons. First, more of the solar DG (rooftop or CSEGS) is produced in lower marginal cost
hours. Chart 1 below compares solar DG annual average hourly production from a fixed axis
facility in the SMECO service area and the annual average hourly location marginal prices
(“LMP”) for SMECO in 2014. It should be noted that using annual averages actually overstates
the avoided LMP costs in the highest hours and provides a more favorable view of solar DG

economics than actually occurs in real time.

10 18 C.F.R. § 292.304 (emphasis added).
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Chart 1

Comparison of SMECO Solar Production and Hourly LMP Prices
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As Chart 1 illustrates the solar output in the highest annual average marginal cost hours is
either zero or a small percentage of the maximum output in higher cost hours. In addition,
Chart 1 illustrates that solar DG output is rising as costs decline and is at or near maximum
output in the lowest cost hours. Further, if looking solely at the residential class load shape, the
solar production does not match the hourly load shape which looks more like the marginal cost
load shape in Chart 1. Taken together, this means that banked kWhs occur in low marginal cost
periods and are used to back out a significant portion of kWhs in high marginal cost periods.
Based on this analysis, the avoided energy cost for solar DG would be about $0.057 per kWh in
2014 compared to the SOS price of over nine cents per kWh. This shortfall between the avoided
costs of energy and the full rate for energy is made up entirely from full requirements customers
and is an added subsidy for CSEGS. This additional subsidy worsens the undue discrimination

existing in distribution rates by adding to the reasons the CSEGS regulations do not result in just
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and reasonable rates for consumers when full requirements customers pay more for energy as a
result of CSEGS.

The FERC regulations also distinguish between two types of QF arrangements. In §
292.304 Rates for purchases part d., the FERC sets forth standards for “Purchases “as available’
or pursuant to a legally enforceable obligation.” Purchases from CSEGS are the very definition
of an “as available” purchase. CSEGS output is “as available” because neither the hourly output
nor the hourly loads of customers are known with certainty and the energy purchased by the
utility is actually only known after the fact. Nevertheless, the Maryland Commission’s proposed
regulations require that the utility purchase all generation in excess of the customer’s usage at the
full retail rate with the exception that any annual excess generation above annual kWh use be
purchased at-the full SOS rate, which also may exceed avoided costs. Neither of these provisions
in the proposed regulations is consistent with PURPA or the regulations promulgated to
implement PURPA.

The FERC regulations, at 18 C.F.R. § 292.304(d), establish a provision associated with
the requirement that purchases not exceed avoided costs. Specifically, the regulations specify
that, with respect to purchases on an “as available” basis,' the QF has the option “To provide
energy as the qualifying facility determines such energy to be available for such purchases, in
which case the rates for such purchases shall be based on the purchasing utility's avoided costs
calculated at the time of delivery.” Thus, the provision of “as available” energy from CSEGSs is

capped at the avoided costs when the purchase occurs and that number is the PJM LMP in the

hour when the power is sold to the Cooperatives in the case of SMECO and the per kWh energy

charge Choptank pays for the power it purchases from Old Dominion Electric Cooperative. In

118 C.F.R. § 292.304(d) (emphasis added).
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either case, the value is not the full retail rate but is properly a wholesale rate as noted by the

Cooperatives in their December comments:
In regard to the credit for power supply from a community solar,
the product being provided is energy. The credit should reflect
payment for the value of energy produced and provided at the
interconnection point. The comparable arrangement is the
negotiated price for output from a solar farm in a PPA deal. This
is what SMECO pays for the comparable product from the
developed solar farms in its service territory. There is no payment
for generation capacity, ancillary services, or administrative costs
because none of that is provided. CEC currently pays its avoided
cost of power rate for generation from a developed solar farm in its
service territory.'?

The PSC in drafting its regulations failed to note that, under the FERC regulations,
avoided costs may also be defined as a market price and that market price determination
specifically applies to utilities in the PYM market. Thus there is a specific measure of the market
value for both Cooperatives based on the Cooperatives’ power supply agreements, which are
based on avoided energy costs that are less than even the SOS rate. The latest SMECO
wholesale supply power purchase agreement (“PPA”) price is less than the current SOS rate and
effectively becomes the market-based cap for purchases of “as available’ generation from the
CSEGS participants or for any excess generation. Further, it is likely that the actual avoided cost
of the excess generation should be even lower than the PPA because the PPA is a legally
enforceable contract and not an “as available” type of purchase arrangement.

The FERC regulations also provide for the rates to be paid by QFs in 18 C.F.R. § 292.305

Rates for sales. That section of the regulations provide for three general principles as follows for

rates for sales:

12 December 4 Comments at 8.
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e Shall be just and reasonable and in the public interest; and

¢ Shall not discriminate against any qualifying facility in comparison to
rates for sales to other customers served by the electric utility.

e Rates for sales which are based on accurate data and consistent system
wide costing principles shall not be considered to discriminate against any
qualifying facility to the extent that such rates apply to the utility's other
customers with similar load or other cost related characteristics.
(Emphasis added.)

To the extent that the provision of SOS to CSEGS owners may be considered a sale of
power to a QF, the provisions of 18 C.F.R. § 292.305 and the principles specified in that section
will apply.'® The first of these obligations has been discussed above. Namely the resulting rates
must be just and reasonable. As proposed, the CSEGS rates under the proposed regulations
cannot be just and reasonable. The rates result in CSEGS participants being subsidized for the
use of the delivery system without which their subscription cannot be delivered. This cannot
qualify as a just and reasonable reflection of cost causation, as shown above for the two
residential customers. Only by applying the full delivery rate to each kWh of CSEGS
subscription delivery would the rates for participants match the provision that rates be based on
system wide costing principles in a way that participants pay rates that match those of other
customers with similar load or cost characteristics in compliance with the FERC regulations. In
short, the PSC draft regulations cannot comply with the purpose or the implementation of the
FERC regulations associated with sales to QFs under the CSEGS program.

In light of the federal statutory scheme under the FPA and PURPA, Commission
regulations implementing the CSEGS Pilot must be narrowly tailored to ensure that they are
consistent with FERC’s requirements. First, the CSEGS must be a QF in order to be

compensated by an electric company for excess generation. To ensure that the Pilot conforms to

the FERC’s requirements, the Cooperatives recommend that the regulations make explicit the

13 See 18 C.F.R. § 292.303(b) (“Each electric utility shall sell to any qualifying facility, in accordance with
§292.305, unless exempted by §292.312, energy and capacity as requested by the qualifying facility.”).

20



20160823- 5163 FERC PDF (Unofficial) 8/23/2016 1:08:01 PM

requirement that, in order for the subscriber to be compensated for any excess generation, the
CSEGS must be a QF under FERC’s regulations. Such a clarification provides the Commission
with better assurance that the Pilot complies with federal-state jurisdictional requirements. This
can be accomplished by adding the following additional subsection as clarification to .07, Excess
Generation:

A condition precedent for any compensation to subscribers for excess

generation under the Pilot is that the subscriber organization has satisfied

the necessary requirements for Qualifying Facility status under the Public
Utility Regulatory Policies Act.

Second, the CSEGS must be afforded compensation for such excess generation at the
purchasing electric company’s actual avoided cost at the time of purchase. The language in the
proposed regulations does not closely follow the Maryland authorizing statute’s language
regarding electric companies’ purchases and use of CSEGS energy and, thus, does not
necessarily ensure that PURPA’s “avoided cost” mandate is followed for “as available”
purchases. The language at .07A4, Excess Generation provides:

A. An electric company shall pay a subscriber a dollar amount of excess
generation as reasonably adjusted to exclude the distribution,
transmission, and non-commodity portion of the customer’s bill unless
the electric company records subscriber credits as kilowatt hours.

The language in plain text above correctly captures a potentially compliant approach to
the avoided cost methodology, which would serve as the compensation to a subscriber for any
excess generation. The language in italics - “unless the electric company records subscriber
credits” — suggests, however, that the avoided cost approach would not be required in all

instances. In this respect, the provision of the proposed regulation is at odds with FERC’s

PURPA regulations. The Cooperatives propose the following clarification to Section .07A to
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ensure that the Commission’s regulatory approach for compensation of CSEGS excess
generation is consistent with PURPA requirements:

A. An electric company shall pay a subscriber, or otherwise reflect on a
subscriber’s bill, a dollar amount of excess generation as reasonably
adjusted to exclude the distribution, transmission, and non-commodity
portion of the customer’s bill and reflect the electric company’s
avoided costs calculated at the time of the delivery of the energy from
the CSEGS.

Of additional concern, .07B, Excess Generation, provides:

B. An electric company that serves electric retail choice customers shall
pay the subscriber for kilowatt hours of excess generation at the lesser
of the subscriber’s retail supply rate or the Standard Offer Service
rate in effect at the time of payment.

The italicized language in Section .07B is potentially problematic because it does not
match precisely the language in FERC’s PURPA regulations. With the changes that SMECO
proposes to Section .07A, the language in Section .07B may be unnecessary. If retained, the
italicized language should be deleted, and replaced with . . . based on the electric company’s
avoided costs calculated at the time of the delivery of the energy from the CSEGS.”

The Maryland authorizing statute affords the Commission the discretion to modify the
proposed regulation as recommended above. Specifically, the statute directs the Commission to
adopt regulations to implement the statute, including with respect to “a tariff structure for an
electric company to provide a subscriber with the kilowatt-hours or value of the subscriber’s
subscriptions, as the Commission determines.” Consequently, under Maryland law, the
Commission has authority to correct the jurisdictional overstep in the proposed regulations.

Such changes to the proposed regulations are necessary to ensure that the regulations do not run

afoul of FPA and PURPA requirements.
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II. 20.62.02.05 SUBSCRIPTION LIMITATIONS

The Cooperatives have consistently opposed using 200% of annual energy consumption
as the upper limit of the capacity subscription limit opting instead for a 100% limit. As
expressed in prior comments, “the Cooperatives continue to believe that such a high limit
encourages oversizing of subscriptions.”'* As noted above, this oversizing of subscriptions has
significant cost ramifications for the costs and reliability of its distribution system. This is
particularly the case where the solar DG exceeds its nameplate kW rating because of mild
weather. At 9% more than nameplate capacity a 500 kW CSEGS facility would send out about
545 kW of capacity. Accepting and delivering this capacity has implications for distribution
system costs and for potential tax liabilities for the customer using its CSEGS investment to
create a taxable return on that investment. This would require the utility to provide tax records
for the customer beyond those records required under the current proposed regulations since the
dividend check on this investment would likely be in the thousands of dollars. This represents an
added cost not even contemplated in the regulations. It is nevertheless a viable concern for the
utilities related to their reporting obligations. This goes well beyond the net metering concept
and the intent of the legislation that established the net metering standard under PURPA.

It is also useful to note that even the model regulations for CSEGS developed by the
Interstate Renewable Energy Council (“IREC”) do not recommend as high a level of
participation as 200%. Instead, it recommends a far more reasonable and economically efficient
level of 120% of energy. Thus, the Cooperatives’ proposal of a 100% cap on capacity is
reasonable and provides for a better sharing of renewable capacity among all customers. Using
200% as the upper limit is highly regressive on an income basis as only high income customers

would be able to reasonably afford such a large commitment to the CSEGS subscription.

“1d. at9.
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IIL. 20.62.02.09 UTILITY COST RECOVERY
The Commission’s regulations allow for timely cost recovery of the program credit costs

presumably through the SOS rate for SMECO or through the Power Cost Adjustment provision
for CEC. In the absence of a surcharge, fee or rate for recovery of the incremental costs of the
CSEGS program, there is no reasonable way to recover these costs in a timely fashion. As
proposed, the current provision is essentially confiscatory because the only opportunity for
recovery would be through a rate case. Given the duration of the pilot and the significant
uncertainty about the costs to be incurred, it is unreasonable to believe that the Cooperatives
could develop and file a rate case with the costs that must be included in delivery rates being
known for a test year much before the experiment is over. Further, the inclusion of the costs
associated with CSEGS being included in general rates represents a departure from cost
causation and a further subsidy for CSEGS inconsistent with both law and regulations related to
reasonable rates for electric consumers. The Cooperatives noted this inconsistency in their
comments on the draft regulations and stated:

As drafted, utilities are entitled to “full and timely cost recover of

pilot program credit costs,” but are not permitted to do so by

“establish[ing] a separate surcharge, fee, or rate.” The result is an

inconsistency that will in practice deny utilities cost recovery in a

timely fashion."

The Cooperatives’ views have not been reflected in the draft regulations and, in practice,

the costs associated with the CSEGS programs will go unrecovered and amounts to confiscation
of the equity of the Cooperative’s member owners. It is unlikely that the proposed regulations as

written would result in costs that are trivial based on the potential number of manual billings and

the detailed record keeping and reporting requirements imposed by CSEGS participation. The

5d
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solution suggested in prior comments by the Cooperatives represents the only reasonable
approach to addressing a process that results in reasonable rates namely:
An electric company shall fully and timely recover pilot program
costs by an appropriate mechanism proposed by the electric
company and accepted by the Commission.
By adding this provision to the proposed regulations there is a process for Commission
oversight while at the same time permitting full and timely cost recovery for the Cooperatives.
In the absence of such a provision, and as proposed in the regulations, the Cooperatives
would be in a position of providing delivery service, whether from the CSEGS to the subscriber
or from the CSEGS to the system, and incurring substantial Pilot administration costs, with no
compensation for the costs of providing that service. Such an outcome would be confiscatory.'®
The Cooperatives reiterate and emphasize that nothing in the statutory framework for the
CSEGS pilot program mandates or requires that the CSEGS retail customer subscriber receive a
credit equal to the full retail rate. Consequently, the Commission may correct the regulations
relative to the CSEGS pilot program to align with the Commission’s responsibilities elsewhere in
the Public Utilities Article to ensure rates that are “just and reasonable.”
IV. CONCLUSIONS
The Cooperatives urge the Commission to take the time necessary to modify its proposed
regulations for CSEGS to comply with the changes proposed above. SMECO and CEC have
been strong supporters of community solar, knowing that it makes solar-generated electricity

available to a much wider range of consumers than alternative forms of solar generation. The

1 See, e.g., Monongahela Power Co. v. Schriber, 322 F.Supp. 2d 902 (S.D. Ohio, 2004)("[The utility] cannot,
consistent with the Constitution, be required to provide such service and in return receive a rate which is
confiscatory, that is, a rate that does not permit recovery of actual costs together with a fair return."); see also Belt
Transmission Co. v. Public Service Commission, 206 Md. 533 (1955); Hagerstown v. Public Service Commission,
217 Md. 101 (1958); Chesapeake & Potomac Telephone Company v. Public Service Commission, 230 Md. 395
(1962).
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changes SMECO and CEC propose would eliminate any conflict with federal law, ensure the
rates and costs associated with the Commission’s regulations are fair to both utilities and their
distribution customers, and stimulate the development of community solar generation in the
State.

Respectfully submitted,

Mok e

Mark A. MacDougall

Senior Vice President and General Counsel
Southern Maryland Electric Cooperative, Inc.
15035 Burnt Store Road

Hughesville, MD 20637

Tiffany Troutman
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Choptank Electric Cooperative, Inc.

P.O. Box 430

Denton, MD 21629

Todd R. Chason

Gordon Feinblatt LLC

233 East Redwood Street
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Robert A. Weishaar, Jr.
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777 North Capitol Street, NE
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ML#: 179146
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ATTORNEYS AT LAW

233 EasT REDWOOD STREET
TobpD R. CHASON BALTIMORE, MARYLAND 21202-3332
410.576.4069 410.576.4000
Fax 410.576.4246 www.gftlaw.com
tchason@gfrlaw.com * .

December 4, 2015

g s '
VIA ELECTRONIC FILING AND HAND DELIVERY g 9 ?
David J. Collins DEC 94 205
Executive Secretary PUBLIC SERVICE C
; ; s LIC SERVICE
Maryland Public Service Commission OF 3 AH’Y&ANQGMW

6 St. Paul Street, 16th Floor
Baltimore, MD 21202

Re: RM 56: Comments of the Southern Maryland Electric
Cooperative and Choptank Eleciric Cooperative on
Community Solar Energy Regulations

Dear Mr. Collins:

Attached for filing please find the written comments of the Southern Maryland Electric
Cooperative and Choptank Electric Cooperative in response to the Commission’s proposed
regulations for Community Solar Generation Systems. Please do not hesitate to contact me if you
have any questions.

Sincerely,

T Q.CLQM/DQB

Todd R. Chason

TRC

Enclosure
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ML#: 179146
12/4/2015
BEFORE THE PUBLIC SERVICE
COMMISSION OF MARYLAND
*
Revisions to COMAR 20.62 — Community Solar Administrative Docket
Generating Systems * RM 56
%
#* * * * * # * #* * #* # * #*

COMMENTS OF THE SOUTHERN MARYLAND ELECTRIC COOPERATIVE
AND CHOPTANK ELECTRIC COOPERATIVE
ON COMMUNITY SOLAR ENERGY REGULATIONS
The Southern Maryland Electric Cooperative (“SMECO”) and Choptank Electric
Cooperative (“CEC™) (collectively the “Cooperatives™), hereby provide comments on the

Commission’s proposed regulations for Community Solar Energy Generation Systems.

Introduction

The Cooperatives are excited to see community solar’s promise realized in Maryland,

but the draft regulations are fatally flawed in several respects. In summary, the pilot has the

| potential ff)r immediate, exponential growth to proportions the program is unequipped to handle.

This sets thé pilot up for failure with significant disappointment for customers, developers,

utilities, and other stakeholders alike. Moreover, proposing to pay a retail rate credit to

subscribers will result in non-participants subsidizing participants in a way that is both unfair and

unnecessary. The time has passed where solar needs to be artificially propped up in this fashion.

The Cooperatives firmly believe that economical projects can be developed receiving credits in
an amount representing the avoided cost of power (commodity).

The desire to expeditiously establish community solar in Maryland is understandable.

Community solar allows dissemination-of this important technology to interested customers who

45220141 48634/129266 12/04/2015
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lack the rooftops or acreage needed to take advantage of current offerings. The Cooperatives are
particularly sensitive to this instinct, as community solar is reminiscent of the cooperative
structure that led to rural electrification starting in the 1930s, when neighbors banded together to
plan, fund, build, maintain, and operate the necessary infrastructure. Additionally, stakeholders
are facing the pressure borne out of uncertainty over the potential reduction in the Investment
Tax Credit at the end of 2016.

But however understandable these impulses are, the Commission must insist on a
commun.ity solar program with an appropriate scope that permits a smooth introduction and
scaling, as well as a rate structure that fairly compensates subscribers while respecting cost
causation principles to avoid one group of customers subsidizing another. It is crucial to
remember that SB 398 established community solar as a pilot. The General Assembly intended
that the Commission first establish and study community solar on a small scale to determine
whether a full program should move forward. The regulations ultimately adopted must recognize
this, and by doing so the Commission will make it more likely — not less — that community solar
will succeed in Maryland.

Comments

1. 20.62.02.02 Program Generation Capacity

The draft regulations require utilities to accept project applications “until the statewide
capacity of pilot projects has exceeded 300 MWs...” There is no requirement that these projects
be spread out over the pilot’s three-year lifespan, nor by utility territory, nor by project size.
This effectively unbounded approach does not allow for any programmatic ramp up for
stakeholders, particularly utilities, which could doom community solar in Maryland before it has
even had an opportunity for success. The Commission should reject this approach and instead
put into place reasonable annual and per service territory limits.

2
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A 300 MW cap is véry large. To put this quantity in perspective, 300 MWs would
exceed the total installed capacity for solar in Maryland to date. Put another way, 300 MWs
represents approximately 2070 acres of solar arrays.1 Because SB 398 sets the maximum
community solar project size at 2 MWs, that would mean that 300 MWs would translate to a
minimum of 150 projects, and likely many, many more because most projects will not be as large
as 2 MWs.? Consequently, on day one electric companies could face multiple MWs of projects
with thousands of subscribers and no opportunity to prepare for manual billing, much less put
automation in place. An adequate ramp-up period would ensure all parties would benefit from a
“lessons learmed” experience.

MEA’s original program overview recommended annual caps on total capacity and
number of systems with some additional flexibility built in to allow the Commission to adjust to
changing circumstances, i.e., excessive or disappointing participation. Although SMECO
recommended cap adjustments to simplify and moderate early program progression, the overall
concept of a managed rollout was sound. The Commission should revert to such an approach,
modified as SMECO and CEC suggested in their August 7, 2015 comments to Commission Staff
and MEA:

Instead of focusing on the total number of megawatts for the size of particular

projects, the Commission should initially seck a practical number of projects, and

numbers of subscribers, which will allow developers and wtilities to work through

the inevitable issues any new program creates. Fifty systems in the first year of

the pilot are likely too many, as administrative processes and billing systems are

just being established. One, perhaps preferable, option is to establish an

appropriate number of community solar systems for each utility territory.
Additionally, it may be wise to establish a minimum number of service

' Land-Use Requirements for Solar Power Plants in the United States, National Renewable Energy
Laboratory, 7 (June 2013).

2 Under the proposed regulations, effective June 2017, any entity can petition the Commission to raise this
alveady large cap. COMAR 20.62.02.02A(2).
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subscribers per project. Projects with very few subscribers may produce
significant administrative costs that outweigh the project’s overall benefits,

The key to a workable pilot scope are reasonable targets in the early months. After the
initial scaling period when appropriate billing systems are in place, all parties will likely be
capable of handling significantly more projects. But until such time, an overly ambitious
program is likely to disappoint all parties and diminish the prospects for community solar in
Maryland for years to come. It is also worth remembering that cost curves for solar technology
continue to decline with scale and improved technical advances; it is thus prudent with this
perspective in mind to allow a graduated pace of installation.

Accordingly, the Cooperatives recommend a limit of three projects with a maximum total
of six MWs within their service territories during the first vear. For the remaining two years, the
Cooperatives would be prepared to handle their pro rata statewide portion of 300 MWs
statewide.

2. 20.62.02.04 Subscription Credits

The draft regulations effectively require that rate credits paid to subscribers equal a full
retail rate:

D. If the electric company chooses to apply the [kilowatt-hour] credit . . . as a

dollar amount, the electric company shall apply a credit no less than the value to

the subscriber of the credit had it been applied to the subscriber’s bill as a

reduction in metered kilowatt-hours.

This approach results in non-participating customers subsidizing community solar
subscribers, and fails to recognize subscriber’s use of the electric distribution system.

The purpose of the credit is to pay the owners/subscribers for the value of the product
provided by the community solar facility. That product is the energy produced by the community
solar facility. There is no transmission or distribution function being provided by the community

solar facility, nor is there a change in the system transmission and distribution requirements due

4
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to a facility. Indeed, these systems use the distribution system paid for by others. From the
distribution perspective, community solar is fundamentally different from rooftop/behind-the-
meter solar. No matter how proximately located, community solar still uses the grid to move
electricity from the facility to its customer, just like any other power plant.*

As the Cooperatives have noted throughout the working group process, the peak demand
on most of their distribution systems, including associated distribution substations and feeders,
occurs on cold winter mornings when there is no generation produced by solar facilities. In
order to ensure safe and reliable service to all of their customers, the Cooperatives design their
system to serve the total load that is connected to the system without differentiation between
solar and non-solar customers. Solar customers, both net metering and community solar
subscribers, remain dependent on the Cooperatives’ transmission and distribution System to
provide essential services. With respect to the Cooperatives’ investment in their systems
necessary to serve all of their customers, this includes transmission circuits that connect
substations to the supply points, substations and substation transformer upgrades, distribution
circuits, and existing circuit upgrades, along with the local transformers that supply service class
voltage to homes and businesses. In addition, the Cooperatives’ infrastructure is required to
supply reactive VAR support to all solar and non-solar customer members alike to maintain
system stability and allow inductive loads to operate. Without this stated VAR support, their
entire systems would cease to operate.

Community solar by its very nature differs from rooftop solar. Community solar requires
the utility distribution system to deliver the energy from the facility to the customers

participating in the project. While that delivery may not occur physically, the act of crediting the

* Additionally, community solar is not being asked to pay wheeling costs, as a merchant generator or all solar
generators should.
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power to a participant account assumes that the power is being delivered to the participant
account regardless of whether or not its physical source actually originates from the community
solar facility.

The increased penetration of solar customers on the electric system is not a driving factor
that influences the design of the system. This is because the Cooperatives must always stand
ready to serve all of their customers and customers who rely on solar systems. An intermittent
resource like solar cannot always meet their electricity needs at times that directly correlate to
peak demand periods. This is true for a number of reasons, including weather and the time of
day in which customers are most dependent on electricity. For example, during summer months,
there are frequent periods of excessive cloud cover and/or rain. During such times, solar output is
reduced, but the customers’ needs (e.g., air-conditioning load) is not necessarily reduced, as the
outside ambient temperature could still be very high. In the winter months, on the other hand, the
peaks of the Cooperatives frequently occur in the early morning hours or late evening hours
when no solar generation occurs. In other words, the customer load curve does not have the
same variability and does not typically follow the dynamic output of the solar system. During
extreme heat conditions, or during extreme cold periods, many heat pump or air conditioning
systems are running at an 80-100 percent load factor (i.e., are running nearly all the time) in
order to keep up with the heating/cooling loss/gain of the structure. The Cooperatives must be
able to meet the needs of all of its customers during these times.

Accordingly, when the Cooperatives design their distribution systems as part of the
system planning process, they cannot simply assume that solar customers will not contribute to
peak demand. They must design their systems in a manner that ensures their ability to continue

to provide safe and reliable service at all times. If the system was designed using the assumption
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that solar-generating customer-members would be responsible for meeting their own supply
requirements during system peak load periods, then in those instances where solar supply is not
available, the Cooperatives would not be able to provide service when called upon to do so.
Consequently, there should be no transmission or distribution component in the credit to
subscribers. As stated earlier, community solar provides no transmission or distribution function,
so there is no basis for a payment/credit. Simply said, there are no avoided transmission or
distribution costs associated with solar PV, The result of the proposed credit feature in the draft
regulations is to cause non-solar PV customers to subsidize solar customers and sends
artificial/distorted price signals. Such a subsidy is inconsistent with cooperative principles under
which we operate, inconsistent with the avoided cost principles in the Public Utility Regulatory
Policies Act (“PURPA™) and, as SMECO has demonstrated in its recent rate case filing, results
in undue discrimination among customers. During the working group process some have
suggested that the installation of solar would result in some reduction in required investment in
transmission or distribution infrastructure. The discussion above explains that is not the case.
And even if there were some change in the required transmission or distribution investment, that
benefit should not acerue only to community solar subscribers. There are other factors that cause
variations in costs that are averaged over an entire class of customers. The age of distribution
plant used to serve different groups of customers varies, but customers share the average cost of
the distribution system. The same applies regarding differences between customers in more
urban versus more rural locations, where the density of customers affects the amount of plant
required per customer. The practice has been to average out the cost variations across an entire

class for rate purposes.
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In regard to the credit for power supply from a community solar, the product being
provided is energy. The credit should reflect payment for the value of energy produced and
provided at the interconnection point. The comparable arrangement is the negotiated price for
output from a solar farm in a PPA deal. This is what SMECO pays for the comparable product
from the developed solar farms in its service territory, There is no payment for generation
capacity, ancillary services, or administrative costs because none of that is provided. CEC
currently pays its avoided cost of power rate for generation from a developed solar farm in its
service territory,

To replicate this structure for community solar, for SMECO the credit should be the
energy portion of procuring Standard Offer Services (*SOS”) because of the electricity the
community solar facility is generating. Since this amount represents the cost of energy delivered
to SMECQO, it is the best estimate of true avoided costs. CEC’s calculation would be based on set
pricing from the Old Dominion Electric Cooperative (*ODEC”), CEC’s wholesale power
provider, applied to monthly generation of the community solar facility. As discussed above,
reductions in costs for generation capacity and ancillary services should be shared among each
customer class to all customers through the impact on the SOS rates (energy, generation,
transmission, and ancillary products). Again, other customers impact the cost incurred for these
requirements by their varying contribution to peak loads and their load factors.

Accordingly, SMECQ recommends that all customers receive a credit rate equal to the
energy portion of SOS for electricity generated by the community facility each month. CEC
recommends that all its members receive a credit rate determined by its avoided cost of power

from ODEC.
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3. 20.62.02.05 Subscription Limitations

The draft regulations permit subscription ownership up to 200% of a subscriber’s
baseline annual usage. This adopts the ceiling imposed in Md. Public Utilities Article § 7-
306.1(d)(7). The Cooperatives continue to believe that such a high limit encourages oversizing
of subscriptions. This concern is mitigated if the Commission ultimately adopts Staff’s proposal
on net excess generation whereby payments “exclude the distribution, transmission, and non-
commodity portion of the customer’s bill.” However, even with this economic disincentive,
200% is unnecessarily high. Thus, the Cooperatives urge the Commission to lower the ceiling to
not more than 100% of historic usage. Moreover, if excess generation ultimately receives more
generous compensation, effectively removing the economic disincentive to oversize, the
Commission should further decrease subscription limits, likely to not more than 100% of historic
usage.

4. 28.62.02.09 Utility Cost Recovery

As drafted, utilities are entitled to “full and timely cost recover of pilot program credit
costs,” but are not permitted to do so by “establish[ing] a separate surcharge, fee, or rate.” The
result is an inconsistency that will in practice deny utilities cost recovery in a timely fashion.

Again remembering that community solar is a pilot at this time, having a separate charge
on customer’s bills increases transparency and will best allow stakeholders and the Commission
to gauge costs and benefits from the consumer perspective.

The Commission need not decide whether to allow a separate surcharge or fee at this
time. The Cooperatives only request that the Commission include flexibility in the regulations
so that the option exists if it becomes necessary and appropriate as determined by the
Commission at the request of the Cooperatives. The Cooperatives propose the following

language to accomplish this goal:
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B. An electric company shall recover pilot program costs by an appropriate
mechanism proposed by the electric company and accepted by the Commission.

5. 20.62.03.01B Customer Eligibility .
CEC recommends excluding leased light services from eligibility in the pilot
program.

6. 20.62.03.05 Data Communication

CEC has further reviewed the process of implementing the CSEGS pilot with its billing
software provider. It is likely CEC will require additional time beyond May 2016 to accomplish
the necessary billing requirements.

7. 20.62.04.02A Utility Data

Chapter 04 of the proposed regulations establishes the study parameters for community
solar. However, with respect to the electric companies, the proposal goes well beyond reasonable
cooperation, Section .02 imposes numerous onerous — and in some instances flawed —
obligations to not simply “provide the Commission with data necessary to monitor the program
status, impact on operations, and other information upon request,” but also to continuously
identify potential system locations based on unproven, speculative benefits that may not exist.
There has been no indication from the solar industry that this is necessary — or would even be
useful — suggesting this requirement would impose an undue administrative burden on the
Cooperatives without any corresponding benefit to developers. Accordingly, Section .02 should
be stricken in its entirety.

8. 20.26.05 Consumer Protection

SMECO is concerned that the consumer protection provisions of the proposed regulations

are overbroad, impose unnecessary barriers to projects, and could stifle the pilot. However,

10
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consumer protection is likely a subject that will be more comprehensively covered by other

stakeholders.

Conclusion

For the reasons set forth above, the Cooperatives respectfully request that the

Commission revise the draft community solar regulations to appropriately address scope and rate

credit issues, as well as design concerns involving surcharges and utility data.
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Respectfully submitted,
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Todd R. Chason

Gordon Feinblatt LL.C
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Mark A. MacDougall

Southern Maryland Electric Cooperative, Inc.
15045 Burnt Store Road

Hughesville, MD 20637

Tiffany Trautman

Choptank Electric Cooperative, Inc.
P.O. Box 430

Denton, Maryland 21629
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David J. Collins

Executive Secretary

Maryland Public Service Commission
6 St. Paul Street, 16th Floor
Baltimore, MD 21202

Re:  RM 56: Supplemental Comments of the Southern
Maryland Electric Cooperative and Choptank Electric
Cooperative on Revised Proposed Community Solar
Energy Regulations

Dear Mr. Collins:

Attached for filing please find the written supplemental comments of the Southern
Maryland Electric Cooperative and Choptank Electric Cooperative in response to the
Commission’s revised proposed regulations for Community Solar Generation Systems. Please do
not hesitate to contact me if you have any questions.
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COMMISSION OF MARYLAND

*

Revisions to COMAR 20.62 — Community Solar Administrative Docket
Generating Systems * RM 56

*
* * # * * # * * % * * ¥ *

SUPPLEMENTAL COMMENTS OF THE SOUTHERN MARYLAND ELECTRIC
COOPERATIVE AND CHOPTANK ELECTRIC COOPERATIVE
ON REVISED COMMUNITY SOLAR ENERGY REGULATIONS
The Southern Maryland Electric Cooperative (“SMECO”) and Choptank Electric
Cooperative (“CEC”) (collectively the “Cooperatives™), hereby provide supplemental comments

on the revised proposed regulations for Community Solar Energy Generation Systems.

Introduction

Prior to the December rule making session the Cooperatives provided comments on
community solar, expressing significant concerns about both program scope and the subscription
credit rates. For program scope, the Cooperatives expressed that an unbounded 300 MW pilot
program without annual or territory caps could overwhelm billing systems and result in the
pilot’s failure. Following several additional working group meetings and calls, the Cooperatives
are pleased that appropriate caps are now included in the revised regulations. This was an
important fix crucial to program success.

Unfortunately, the Cooperatives’ second major concern, subscription credits, remains an
issue. The December draft of the regulations provided a subscription rate equal to the retail rate,
affording community solar exactly the same treatment net metering receives, despite being

remotely located from the end user. Many participants, including the Cooperatives, objected to

4632334.1 48634/129266 02/10/2016



20160823- 5163 FERC PDF (Unofficial) 8/23/2016 1:08:01 PM

awarding a retail rate because this will result in non-participating members paying the difference.
The Cooperatives instead urged the Commission to set the credit rate as equivalent to Standard
Offer Service prices, which is the value provided by avoiding SOS power purchasing. This
approach properly recognizes that community solar must use the distribution system to move
power from the remote solar facility to the community solar subscriber. An SOS credit rate also
recognizes that solar does not offset the Cooperatives’ peak demand, which occurs at times when
solar facilities are not producing power.

In a partial attempt to address these concerns, the revised regulations adopt a new scheme
whereby subscribers still receive the full retail rate credit, but for certain subscribers the utility
would receive 25% of the distribution charge back from the subscriber organization. The
remaining 75% of the distribution, along with all other bill charges (e.g, EmPOWER,
environmental surcharge, etc.), would still be socialized to the non-participating customers.

Unfortunately, this revised proposal suffers from the same fundamental deficiency. For
most community solar projects, non-participating customers will bear the entire burden of paying
the distribution costs being avoided by subscribers. Any comparison between community solar
and net metering facilities (e.g., rooftop solar) breaks down factually when you consider
distribution system impacts. Although rooftop solar may at times allow customers to avoid the
grid, no one can argue that this is true at any time for community solar subscribers. Community
solar facilities are remotely located, sometimes many miles away from the subscriber's load.
Energy must travel from the community solar facilities — over the distribution facilities — to each
subscriber's home or business. The distribution facilities are necessary to make possible the
physical flow of energy. Subscribers should pay for this system use the same as any other

customer must.

46323341 48634/129266 02/10/2016



20160823- 5163 FERC PDF (Unofficial) 8/23/2016 1:08:01 PM

The Commission should reject the fiction embodied in the regulations and pay
community solar subscribers what their product is worth: the avoided cost of the power
produced.

More detailed comments on capacity, rate credits and other program design issues are set
forth below.

Comments

1. 20.62.02.02 Program Generation Capacity

The revised regulations cap projects by utility territory (not more than 2% of peak load
for 2015) and by year (0.5% in year one and 0.7% and 0.8% in years two and three,
respectively). For SMECO this will mean a maximum of 18.4 MWs over the course of the pilot,
and a maximum of about 4.5 MWs in the first year as systems are being developed. For
Choptank this will mean 4.8 MWs for the three years, and about 1 MW in the first year.

These limits appropriately allow for programmatic ramp up for stakeholders, particularly
utilities. Initially, the utilities will be using manual billing, which is labor-intensive, and it will
take time and resources to ultimately automate billing if the pilot is successful. These revised
limits appropriately address the Cooperatives’ concerns about project capacity, and we urge the
Commission to adopt these caps.

2. 20.62.02.04 Subscription Credits

The revised community solar regulations reflect a limited attempt to allocate to
community solar participants part of the difference between the SOS and the full retail rate.
Under this new scheme, community solar customers would still receive the full retail rate credit
as originally proposed by Staff in December. However, for certain subscribers the utility would

receive 25% of the distribution charge back from the subscriber organization. This 25% would
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come from the subscriber and/or the subscriber organization. The remaining 75% of the
distribution, along with all other bill charges (e.g., EmPOWER, environmental surcharge, etc.),
would still be socialized to the non-participating customers. The subscriber organization charge
would not apply to LMI and small (>500kW) projects, which currently comprise 50 percent of
the projects to be built annually.

The Cooperatives appreciate the Staff’s attempt to move the credit closer to a fair rate,
but ultimately the revised proposal falls far short. This will lead to inequitable results. A
cooperative member may currently contract with a retail supplier to buy a portion of his
electricity from a renewable source. Under the revised regulations, his next-door neighbor could
subscribe to the same solar farm and pay 3-4 ¢/kWh less for the exact same product.

The Cooperatives will not repeat the arguments against a retail rate from their December
comments. 'It suffices to say that Community solar is different than net metering. There is at
least an argument for allowing net metered projects to avoid paying distribution costs. Although
net metered customers use the grid when the panels are not producing, during the day when
production is occurring that electricity is not flowing through the grid. The same is simply not
true for community solar, no matter how much some may wish it were. Paying more than the
SOS rate is unfair to non-participants and does not properly allocate system costs among the
users of the grid.

Accordingly, SMECO again recommends that all customers receive a credit rate equal to
the avoided cost of SOS for electricity generated by the community facility each month. CEC
again recommends that all its members receive a credit rate determined by its avoided cost of
power from ODEC.

3. 20.62.02.05 Subscription Limitations

. 4632334.1 486341129266 02/10/2016
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The revised regulations do not address the Cooperative’s concern about ownership up to
200% of a subscriber’s baseline annual usage. SMECQ and CEC urge the Commission to lower
the ceiling to not more than 100% of historic usage. Moreover, as noted before, if excess
generation ultimately receives more generous compensation, effectively removing the economic
disincentive to oversize, the Commission should further decrease subscription limits below 100%
of historic usage.

4, 20.62.02.09 Utility Cost Recovery

The December draft provided that, while utilities are entitled to timely cost recovery, it
prohibited the use of surcharges and fees. The revised regulations have addressed the
Cooperative’s concerns on cost recovery by entirely removing this section. SMECO and
Choptank appreciate this revision and request that the Commission adopt this approach. It was
not necessary to repeat that utilities are entitled to “full and timely cost recover of pilot program
credit costs,” and the regulations should not expressly prohibit “establish[ing] a separate
surcharge, fee, or rate.” This gives the Commission appropriate flexibility in the regulations if it
becomes necessary and appropriate as determined by Commission at the request of the
Cooperatives.

5. 20.62.03.01B Customer Eligibility
The revised regulations have not addressed CEC’s comment recommending the exclusion of
leased light services from eligibility in the pilot program.

6. 20.62.03.05 Data Communication

As noted before, CEC notes that it is likely CEC will require additional time beyond May
2016 to accomplish the necessary billing requirements.

7. 20.62.04.02A Utility Data
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Chapter 04 of the proposed regulations establishes the study parameters for community
solar. The revised regulations have scaled back on the obligations being imposed on utilities.
However, the Cooperatives are still concerned about the obligation to “identify[] means to locate
and operate . . . facilities.” 20.62.04.02A. First, during the very lengthy working group
discussions the solar industry has not been expressing a need for this information. Thus, it is
unclear why this provision is even necessary. Additionally, while the Cooperatives are obviously
expert with regard to operating their system, they are ill-equipped to provide what amounts to
development advice to the solar industry. The information required in .02B, which requires
posting of areas of known interconnection limitations, should be adequate.

Accordingly, the Commission should further scale back the information required under
this section.

8. 20.26.05 Consumer Protection

SMECO again leaves the issues surrounding consumer protections to other stakeholders.
9, Virtual Aggregate Net Metering

A revision to COMAR 20.50.10.07 has been included as part of this rule making, adding
counties as a customer-generator eligible for meter aggregation. Although SMECO recognizes
that the Commission has issued letter orders to this effect, it is not clear that the General
Assembly granted authority for this change. Senate Bill 355 (2010) introduced the concept of
virtual aggregate net metering, expressly referencing not-for-profits and municipalities as
eligible customer-generators, but not including counties. SB 355 p. 7 Ins. 32-34 and p. 8, Ins. I-
6. This grant of authority does not include counties, nor does it appear to give the Commission
authority to expand beyond the categories mentioned.

For these reasons, the Commission should reject the proposed changes to COMAR

20.50.10.
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Conclusion

For the reasons set forth above, the Cooperatives respectfully request that the

Commission further revise the community solar regulations to appropriately set the rate credits

and other concerns expressed here.
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Todd R. Chason

Gordon Feinblatt LLC

233 East Redwood Street
Baltimore, Maryland 21202
Counsel for SMECO

Mark A. MacDougall

Southern Maryland Electric Cooperative, Inc.
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Page 1140 Page 1142
11 APPEARANCES: (Continued) 1| like to make regarding other filings we have
21 On behalf of Office of People's Counsal: 2| received.
3 JACOB OUSLANDER, ESQUIRE 3 Then what | would like to do is ask
4 Assistant People's Counsel 4| anyone who wishes to come up to make a short
5 Maryland People's Counsel 5| presentation, I'll ask you to try to limit your
6 6 St. Paul Street, Suite 2102 6| presentation to about five minutes. We have
7 Baltimore, Maryland 21202 7| everyone's written filings and we have reviewed
8 410-767-8150 (Voice) 8| them, and | think what we will do is start with
9 410-333-3616 (Fax) 9| the investor-owned utilities, then we will moveto
10 10| the co-ops and municipals, if anyone wishesto be
11/ On behalf of Public Service Commission Staff: |11 heard. Then the solar advocacy groups, followed
12 PHILLIPVANDERHEYDEN 12| by the Office of People's Counsel and other
13 Director, Electricity 13| government groups that want to be heard, and
14 ANNETTE GAROFALO 14| finaly any individuals. With that, Ms. Garofalo.
15 Assistant Staff Counsel 15 MS. GAROFALO: Good morning. Annette
16 Public Service Commission 16| Garofalo on behalf of Commission Staff. With me
17 William Donald Schaefer Tower 17| is Philip VanderHeyden, director of the
18 6 St. Paul Street 18| Commission's electricity division.
19 Baltimore, Maryland 21202-6806 19 Staff has reviewed the proposed
20 410-767-8115 (Voice) 20| regulation as published and the comments filed by
21 410-333-6086 (Fax) 21| interested persons with regard to these
22| and JON KUCSKAR 22| regulations. No comments were filed with regard
23 Senior Commission Advisor 23| to proposed revisionsto COMAR 20.32.01 and Staff
Page 1141 Page 1143
1 PROCEEDINGS 1| recommends these revisions be adopted as
2 (10:00 a.m.) 2| published.
3 CHAIRMAN HUGHES: Good morning, 3 Potomac Edison noted its objection to
4| everyone, welcome to the Maryland Public Service 4| the amendments to COMAR 20.50.10.07B because these
5| Commission's Rule-Making 56. At this rule-making 5| were not discussed in the working group. However,
6| we will consider whether to finally adopt 6| these minor regulatory changes were discussed in
7| revisions to COMAR 20.62, the community solar 7| the rule-making session and Staff recommends COMAR
8| energy generation systems. 8| 20.50.10.07B be adopted as published.
9 Let me start by reminding everyone that 9 With regard to COMAR 20.62, the main
10| thisrule-making is aresult of Chapter 346 of the 10| reason we are here today, Staff's comments discuss
11| 2015 session, and as part of that legislation the 11| each parties filed comments and Staff's
12| General Assembly gave the Commission a mandate to 12| recommendation regarding each proposed amendment
13| adopt regulations on or before May 15, 2016. So 13| and the reason for that amendment. The proposed
14| we are alittle behind that schedule, but not a 14| regulations are intended to give shape to the
15| [ot. Anditismy hope that we can finally adopt 15| community solar generation pilot program
16| these regulations today so we will be closeto 16| envisioned by the General Assembly and are the
17| meeting the May 15, 2016 statutory reguirement. 17| product of alengthy and involved working group
18 What we are going to do isfirst we 18| process and extended consideration by the
19| will hear from the Commission Staff, Ms. Garofalo 19| Commission.
20| and Mr. VanderHeyden, who will provide for usa 20 Staff recommends the following changes
21| few recommendations on some non-substantive 21| which we consider to be non-substantive. With
22| changesto the regulations for us to consider 22| regard to COMAR 20.62.02.02A(3)(c), Staff
23| adopting today as well as any comments they would 23| recommends that a dash be inserted after 30

CRC Salomon, Inc.
Office (410) 821-4888
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9515 Deer eco Road, Suite 200, Timonium, MD 21093
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Page 1144

Page 1146

1| percent. | don't know if you want me to halt 1| wishes to speak on the proposed regul ations before
2| after each of these? 2| the Commission takes them up. WEell start with
3 CHAIRMAN HUGHES: Just give usafew 3| anyone from investor-owned utilities who might
4| seconds to look at where the changes are being 4| like to speak.
5| made. Mr. Kucskar is going to do that for us. 5 Ms. Curry, good morning. Why don't you
6 MS. GAROFALO: With regard to 6| start us off.
7| 20.62.02.05A, Staff recommends annual baseline 7 MS. CURRY: Kim Curry representing
8| energy be replaced with baseline annual usage. 8| Baltimore Gas & Electric Company. Wefiled
9| And that same change be made in COMAR 20.62.02.05C 9| comments on May 27. I'm not going to provide a
10| where baseline annual usage would replace historic 10| summary of all of our recommendations. | would
11| annual energy use. 11| like to focus on two of the more significant ones
12 With regard to COMAR 20.62.03.08A (1) 12| that we raised.
13| kilowatt should replace megawatt. 13 First, BGE continues to object to the
14 CHAIRMAN HUGHES: And that was, my 14| inclusion of a provision that prohibits
15| understanding, just atypo? 15| distribution rate recovery for utility-owned
16 MS. GAROFALO: | think so. And with 16| projects. Asyou recall, BGE filed a proposal for
17| regard to COMAR 20.62.03.08B, Staff recommends 17| apilot, acommunity solar pilot that would have
18| that that be renumbered as COMAR 20.62.03.08A (4). 18| served exclusively low income customers as
19| And also in that same section COMAR 20.62.03.08C 19| subscribers, and the reason why we're not going
20| and D, that those be renumbered as COMAR 20| forward with that project is because of this
21| 20.62.03.08B and C. We think that those also were 21| particular provision in the regulations. We
22| typos in the process of the preparation for 22| continue to remain concerned that that universe of
23| publication. 23| customers will be underserved with that utility
Page 1145 Page 1147
1 Finally, COMAR 20.62.05.07A(2)(3)(ii), 1| involvement.
2| subscription organization should be replaced by 2 We also think that it's unnecessary, it
3| subscriber organization. Those areall of Staff's 3| prematurely limits the Commission's discretion to
4| recommended edits. Staff recommends with those 4| consider rate recovery issuesin the future as
5| edits COMAR 20.62 be adopted as published. Staff 5| projects come to them, and do not think it's
6 | supports OPC's recommendation that Staff continue 6| appropriate for aregulation. | know of no other
7| its working group and address the cost and 7| provision in COMAR that predetermines a
8| benefits of community solar aswell as 8| prohibition on a particular form of rate recovery.
9| implementation details of the pilot program. 9 The second issue is that we maintain --
10 Staff also notes the 2015 peak load 10| this relates to the components of the credit. We
11| contribution for each utility will be posted on 11| believe that the credit should only be against the
12| the Commission's website when this year's ten-year 12| generation portion of the bill and not include
13| plan is complete, which should be | think no later 13| transmission and distribution charges.
14| than September 1. No further comments. We're 14 Thisis because there's adefined
15| available for questions. 15| funding source for generation already embedded in
16 CHAIRMAN HUGHES: Any questions for our 16| the statute. Asyou know, the statute states that
17| Staff? Thank you very much for your presentation. 17| the energy that comes out of the facilities are
18| We greatly appreciate it. 18| going to be offset or offset the utilities' SOS
19 Mr. VanderHeyden, if we could ask you 19| purchases. And this creates a revenue stream for
20| and Mr. Kucskar to stay at the table. We only 20| the utilities in that there's less commodity that
21| have four chairsfor presenters but we'll see how 21| we have to purchase from our wholesale suppliers
22| it goes. I'd like you to be therein case we have 22| and it's that funding stream that we can useto
23| questions. Why don't we then go to anyone who 23

fund the generation portion of the credit.
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Page 1148

Page 1150

1 There is no such funding stream for 1| proceeding.

2| transmission and distribution charges, which means 2 If the Commission wants to pursue

3| we'll have to recover that from all the customers. 3| including counties as eligible for virtual net

4| Those are my two comments and I'm available for 4| metering, we believe it should be added as a --

5| questions. 5| excuse me, it should be proposed as a separate

6 CHAIRMAN HUGHES: Thank you. Mr. 61 rule-making proceeding. And so all parties have

7| Segers? 7| an opportunity to fully investigate whether in

8 MR. SEGERS: Good morning. We've also 8| fact counties were intended to be included as

9| filed comments and we incorporated our previous 9| eligible participants by the legislature. We
10| comments by reference. So | won't go over those 10| believe they are not. And in our comments there
11| either. PHI only had one -- essentially two minor 11| are references to a couple of filings that Potomac
12| changes, both with the same theme. And they 12 Edison made in a previous proceeding that address
13| were -- it's regarding the subscription credits. 13| that paint.
14| We aso share the concerns by BGE concerning the 14 In addition, | just wanted to mention
15| revenue stream, but you've heard those arguments. 15| Potomac Edison continues to be very concerned
16| I'm not going to reiterate those. 16| about the number of accountsthat are eligible for
17 The only point that we pointed out in 17| a subscription, subscriber organization. Potomac
18| our supplemental comments was the way that section 18| Edison does not currently nor do we have plans to
19| 20.62.02.04 and 20.62.02.07, how they are written, 19] automate the billing process for net metering. So
20| jsthat it would currently require the utilities 20| thiswould be avery manual labor intensive
21| to obtain the retail supply rate for any customer 21| prospect if we have to manually bill thousands of
22| not taking SOS service. And that would constitute 22| accounts every month for each -- for subscriber
23| asignificant administrative burden on the 23| organizations.

Page 1149 Page 1151

1) utility. 1 One point in our comments | just wanted

2 Also it does, as we indicated before, 2| to highlight, is that -- one second, please.

3| open up those provisions to an interpretation that 3| COMAR 20.62.02.05 contains a subscription

4| possibly could be contrary to the statute 4| limitation on each subscriber of 200 percent of

5| concerning the revenue stream. So that was the 5| their annual usage. Well, if utilitiesare

6| only point that we wanted to make. And as| said 6| required to investigate each subscriber, whether

7| before, we're here to answer any questions. 7| they fall within that limitation either as a net

8 CHAIRMAN HUGHES: Thank you. 8| metering customer themselves or as a subscriber in

9 MS. KLODOWSKI: Amy Klodowski for the 9| other subscriber organizations, that's going to be
10| Potomac Edison Company. Potomac Edison also filed 10| terrifically burdensome and it is going to
11| commentsin May and in February. | won't 11 substantially slow down the application process.
12| reiterate all of our issues. But | did want to 12 Those are the only points | wanted to
13| address a couple of things. 13| raise at thistime.
14 Thefirst one being the revision to 14 CHAIRMAN HUGHES: Thank you. We
15| COMAR 20.50.10.07.B(3), the addition of the word 15| appreciate your comments. Any questions for the
16| county as digible for the virtual net metering 16| panel? If not, thank you very much. Next if
17| program. Staff filed thisrevision on February 5. 17| anyone from the co-ops or municipals would like to
18| Comment were due February Sth. 18| speak.
19 This provision was not discussed in any 19 MR. MacDOUGALL: Good morning,
20| of the numerous working group meetings that were 20| Mr. Chairman, Commissioners. I'm Mark MacDougall
21| held on the community solar regs. The provision 21| on behalf of Southern Maryland Electric
22| isnot part of the community solar regs. Potomac 22| Cooperative. To my immediate |eft is Bob Weishaar
23| Edison believesit should not be adopted in this 23| with the law firm of McNees Wallace & Nurick
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Page 1152

Page 1154

1| representing SMECO and Choptank Electric, and to 1 I will respond specifically to Maryland
2| hisleft is Todd Chason of Gordon Feinblatt 2| SUN'sreply. AsMark noted, two other entities
3| representing SMECO. 3| filed comments expressing support for the Maryland
4 | wanted to start off by reaffirming 4| SUN position. The cooperative's comments were
5| for the Commission that SMECO and Choptank have 5| limited to very specific aspects of the
6| generally been supportive of community solar 6| regulations, namely the provisions regarding
7| programs in that it would provide aviable 7| excess generation in section 20.62.02.07. And |
8| aternative for people who want to avail 8| will note that similar issues may arisein the
9| themselves of solar power. To be sure, though, we 9| future with respect to the provisions regarding
10| have had some concerns about the proposed 10| unsubscribed energy in section .08, but the
11| provisions that would implement the three-year 11| regulations state that those issues will be
12| pilot. 12| addressed when electric companiesfile tariffs to
13 The cooperatives voice those concerns 13| pay a subscriber organization for unsubscribed
14| in our May 27th comments. Most notably, SMECO and 14| energy.
15| Choptank address what we believe to be the 15 The section of the statute that is
16| inappropriate levels of the credit and our concern 16| referenced in the regulations in section .08, and
17| that certain aspects of the proposed regulations 17| the section of the statute is 7-306.2(D)(7),
18| would or could violate provisions of federal law. 18| correctly state that any such payments for
19 In response to our comments, Maryland 19| unsubscribed energy shall be, quote, at the amount
20| SUN and jointly the Energy Freedom Coalition of 20| jt would have cost the electric company to procure
21| Americaand MDV-SEIA took issue. About a half 21| the energy, closed quote. So the statute
22| hour ago | received an e-mail from Staff saying 22| recognizes that the avoided cost standard that is
23| that they had filed comments in response to other 23| in PURPA regulationsisclearly in play.
Page 1153 Page 1155
1| parties, but that SMECO's and Choptank's comments 1 The payment requirements for excess
2| are addressed in separate reply comments. 2| generation and unsubscribed energy should be the
3 We haven't seen those yet, so there's 3| same. Physically there'sreally no distinction
4| no opportunity for usto respond to that. I've 4| and there's no distinction for jurisdictional
5| asked Mr. Weishaar, who is one of the co-authors 5| purposes between unsubscribed energy and excess
6| of SMECO's and Choptank's comments to respond to 6| generation.
7| the solar group's replies, and I'd like him at 7 Maryland SUN identifiesin its comments
8| this point to take the ball and go withit. 8| several casesin which FERC has permitted net
9 CHAIRMAN HUGHES: Good morning. 9| metering, and basically FERC has said that in very
10| Welcome to the Public Service Commission. 10| specific circumstances, net metering isa
11 MR. WEISHAAR: | want to address two 11| permissible exception to the Federal Power Act and
12| specific aspects of the Maryland SUN's 12| PURPA regulations. However, those cases apply
13| supplemental comments. They argue first that 13| only to net metering and the time period over
14| certain aspects of the proposed regulations if 14| which such net metering may apply.
15| uncorrected or we have argued if uncorrected could 15 And it's applicable to both on-site
16| violate federal law regarding sales of power, 16| generation that is complementary to the customer's
17| notably the Public Utility Regulatory Policies Act 17| consumption on site behind the meter generation
18| and the Federal Power Act. 18| and also applies to consumption that is
19 Second is that certain aspects of the 19| complementary to the customer's generation. Soin
20| proposed regulations if uncorrected could violate 20| specific circumstances involving station power
21| the avoided cost provisions of PURPA. Those are 21| FERC has said that a net outflow is not
22| two distinct arguments that the cooperatives 22| necessarily subject to the Federal Power Act and
23| raised in their comments. 23| PURPA.
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The cases are not specific, however,
and do not necessarily apply to virtual net
metering, which iswhat's in play under these
regulations. Virtual net metering is materialy
different from net metering as concerns these
jurisdictional issues.

A CSEGS must be connected to the
electric distribution grid. It may or may not be
attached to the electric meter of a subscriber.

It may be a separate facility with its own

electric meter. There are clearly power flows
that come from a CSEGS, hit the grid, and are
attributed to customers, which is adifferent
situation than what FERC was looking at in a net
metering context.

Maryland SUN cites specifically to
FERC's decisions in the SunEdison case. And we
will note that the SunEdison case, again,
SunEdison presented in its petition for
declaratory order to FERC avery specific set of
factual circumstances. Sunkdison made clear that,
guote, its wholesale operations are not the
subject of this petition.
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Page 1158
outflows net out.

The Maryland SUN comments have not
pointed to cases where virtual net metering has
been carved out and exempted from the Federal
Power Act or PURPA by FERC. To the best of the
cooperatives understanding, the Federal Power Act
and PURPA continue to apply to virtual net
metering arrangements.

What thismeansisthat if aCSEGSis
not a qualifying facility under PURPA, this
Commission does not have authority to set the rate
at which electric companies compensate the CSEGS
for excess or unsubscribed generation.

The other issue that Maryland SUN
raisesis regarding the standard for determining
avoided cost. And we noted in our commentsin
section that .07A includes language that captures
apotentially compliant approach to the avoided
cost standard for excess generation. However, the
language in that particular section ends by
stating unless the company records subscriber
credits as kilowatt hours. That isthe language
that is potentially troublesome.
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Page 1157

Moreover, the FERC order describes
SunEdison's retail operations which were the
subject of the petition as involving, quote, the
installation of photovoltaic panels, inverters and
associated equipment. And thisisthe point of
emphasis on property controlled by an electric
energy consumer.

FERC also states that SunEdison, quote,
sells the electric energy output to the on site
end use customer. In the SunEdison case
generation customers were all on site behind the
single meter. SunEdison had ownership of the
solar facilities that were on site, but everything
was behind a single customer meter. That's amuch
different circumstance than what's presented with
virtual net metering.

FERC rested its decision in SunEdison
and in many other cases involving net metering on
the fact that over some defined period thereisno
net sale to the grid. So the inflows and outflows
through a single meter offset one another, so over
aparticular period of time, whether that's an
hour, a day, a month or ayear, theinflows and
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FERC regulations state that for as
available purchases, and these are as available
purchases, as the CSEGS has excess generation or
unsubscribed generation, the electric companies
purchase that or useit or taketitleto it, and
for as available generation FERC regulations state
the rates for such purchases shall be based on the
purchasing utility's avoided cost calculated at
the time of delivery. In this case at the time of
delivery of the electric energy. The cooperatives
urged a compliant approach in their May 27th
comments.

Maryland SUN replied by citing to a New
York casein which the New Y ork Public Service
Commission back in the early 1980s adopted aflat
6 cent per kilowatt hour rate for purposes of
avoided cost. The New Y ork PSC adopted that
standard. New Y ork state courts affirmed that
decision. That decision is not necessarily
binding on the State of Maryland.

What is clear, though, is that the
CSEGS statute states that unsubscribed energy,
quote, shall be purchased under the electric
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Page 1160
company's process for purchasing the output from
qualifying facilities -- again, thisis the point
of emphasis -- at the amount it would have cost
the electric company to procure the energy, closed
guote. In other words, the statute requires that
the purchases be made at avoided cost.

To address both the potential
preemption concerns discussed earlier and to
ensure that payments for excess generation and
other subscribed energy are consistent with PURPA,
the Federal Power Act, and the CSEGS statute, the
cooperatives respectfully urge the Commission to
adopt as part of the final CSEGS regulations the
modest red line changes to sections .07A and .07B.

Those changes can be found and are
discussed at pages 21 and 22 of the cooperative's
comments. And the objective is to ensure that the
regulations are both compliant with the statute,
compliant with the Federal Power Act, and

© 00 N O g b~ W N PP
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PURPA at al and shouldn't be a concern.

With regard to the sale of the excess
generation, virtually | know of at least five
states who do thisthe same way. It's essentially
put at avoided cost, and avoided cost can be
determined by the Commission in avariety of ways.
There's no one way a commission has to determine
avoided cost.

The requirement that it be avoided
costs or be the rate the person paid if they were
in aretail supply situation perfectly meets the
PURPA requirements because they are not as strict
as the companies make out. Yes, it istrue that
the case | cited came from New York. But | feel
compelled to point out that SMECO cited no cases
in support of virtualy all of its propositions.

Essentially the one case that
considered this has existed for years, a New Y ork
statute was enacted was well above the avoided

20| compliant with PURPA. We thank you for your 20| cost in New York. It was challenged and what the
21| attention to these very specific issues. 21| court decided, and it has never come up again, is
22 MR. CHASON: | don't have anything to 22| that the avoided cost concept is afloor, not a
23| add unless there are questions. 23| ceiling, so that states can determine that a
Page 1161 Page 1163
1 CHAIRMAN HUGHES: Any questions for 1| qualifying facility can receive more than avoided
2| this panel? If not, thank you, gentlemen. We 2| cost.
3| appreciate your testimony. 3 And that may not even beanissue. An
4 Next up, if anyone from the solar 4| argument can be made that no one is receiving more
5| advocacy groups would like to present. 5| than avoided cost. If that's a concern of the
6 MS. MILLER: Thank you, my nameis 6| Commission, it'sirrelevant for purposes of PURPA.
7] Susan Miller, and I'm representing Maryland SUN 7 Finally 1'd like to say you should bear
8| this morning. | think it'simportant to note with 8| in mind what the general purpose of PURPA was was
9| regard to the legal issues that SMECO raised that 9| to encourage qualifying facilities. Essentially
10| these issues -- Maryland is not the first state to 10| the avoided cost standard was a shield to be used
11| do this. Theseissues have been considered by 11 11| by qualifying facilities to make sure that they
12| other states, and several of them have done this, 12| weren't underpaid by the utilities. SMECO is now
13| meaning the community solar regs, in the same way 13| trying use thisasasword and | think that's
14| Maryland has. 14| inappropriate given the policy implications behind
15 Essentialy you're looking at two 15| PURPA.
16| different things. Looking at the netting which 16 And finaly, the one other thing they
17| occursin Maryland over months until the year in 17| mentioned is they thought that every one of these
18| April. That isthe same way that several states 18| facilities should be required to seek
19| do it, and FERC has repeatedly said that netting 19| certification as aqualifying facility. Thatis
20| js not a sale, which means it does not come under 20| unnecessary. First of all, any facility under one
21| PURPA and the requirement that sales occur at 21| megawatt, FERC doesn't even require them to be
22| avoided cost becauseitisnot asadeat all. So 22| certified anymore.
23 23 If they're over one megawatt, the

the netting aspect of this does not come under
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1| federal regs, they have to meet any federal 1| unregulated competitive markets.
2| regulations. To have the Maryland Commission say 2 With regard to the latter point that
3| you have to be a qualifying facility and get FERC 3| Ms. Miller was addressing, we read our comments as
4| approval would in one sense be redundant and would 4| well asthe SMECO and Choptank's comments, and we
5| assume all of these are qualifying facilities, 5| support Ms. Miller'slegal analysis as submitted
6| which I'm not sureis a hundred percent truein 6| in her comments.
7| every situation. 7 | would just add that it seems like
8 S0 in the interconnection section of 8| some of theissues they areraising are
9| the regulations it says that when the company 9| implementation issues. The utilities including
10| filesto get in the interconnection line, it has 10| the co-ops are going to file aplan within 45 days
11| to certify that it has all the permitsit needs. 11| of the adoption of the regulations and in the
12| One of the permitsit would need to legally 12| tariff they have to indicate how they're going to
13| gperateisthat if it isaqualifying facility, it 13| deal with the purchase of unsubscribed or excess
14} would have to have gotten its certification from 14| generation.
15| FERC. Soit's not necessary to change the regsto 15 And the second point I'd like to make
16| have them state the Maryland regs at all to have 16| jsthat in effect what they seem to be doing is
17| certification. If they are aqualifying facility, 17| challenging the statute itself and net metering
18| they are required under federal law if they're 18| and the community solar statute itself, which
19| over one megawatt to get certification. 19| defines, has a definition for virtual net
20 CHAIRMAN HUGHES: Thank you. 20| metering, so | guess we disagree with the point
21 MR. CHRY SSIKOS: My nameisMac 21| that the FERC cases would not be applicable to
22| Chryssikos. I'm appearing on behalf of WGL 22| virtual net metering.
23| Energy. We participated in the net metering 23 There are virtual net metering
Page 1165 Page 1167
11 working group that led to the proposed community 1| arrangements al over the state. We participated
2| solar generation regulations. We generally 2| in virtua net metering arrangements on the
3| support them. We filed comments previously. We 3| Eastern Shorein acouple of projects, and | think
4| did not file comments to the published regulations 4| the application of the net metering rules have
5| on April 29th, but we support them. 5| been applicable to the virtual net metering.
6 We had one concern that we expressed 6 It'skind of like gas, where you put
7| and | think that the opportunity exists within the 7| gasin one part of the system and you take it out
8| structure of the proposed regulations that deal 8| of the other part of the system, sort of by
9| with them. We were concerned about the utilities, 9| displacement, sort of what virtual net metering,
10| once again, owning solar generation, and we 10| the way it operates. That'sall | have. Thank
11| expressed those concerns in our comments, and | 11 you.
12| think the regulations deal with them in acertain 12 CHAIRMAN HUGHES: Thank you. Any
13| sense by providing that the utilities, if they do 13| questions for this panel? If not, thank you very
14| have a community solar project that the Commission 14| much.
15| accepts, they have to come and ask for it to be 15 Next is the Office of People's Counsel
16| put in the queue, and if they can't recover their 16| any other governments which would like to be
17| costsin their base distribution rates, which we 17| heard.
18| support. 18 MR. OUSLANDER: OPC raised two issues
19 Just as caveat, we're kind of 19| in the most recently filed --
20| wondering, | -- authorized below the line utility 20 CHAIRMAN HUGHES: Mr. Ouslander, could
21| activities like that, why not just have one of 21| 1 ask you to identify yourself.
22| their unregulated affiliates participate, which is 22 MR. OUSLANDER: Jacob Ouslander with
23| normally the way utilities participate in 23| the Office of People's Counsal.
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1 OPC raised two issues in the comments 1] isMichelle Vigen, senior energy planner with
2| that werefiled on May 31st. Thefirst hasto do 2| Montgomery County Department of Environmental
3| with the hard cap that the regulations set out for 3| Protection, who will speak again regarding these
4| the size of the pilot program. Obvioudly that was 4| regulations.
5| avery contentious issue during the consideration 5 MS. VIGEN: Montgomery County would
6| of these regulations, and if the transcript is 6| like to reiterate our support of these community
7| reviewed very closaly, | think that it was clearly 7| solar regulations and we do stand by our comments
8| the Commission'sintent that that hard cap was not 8| regarding the definition of moderate income which
9| aspirational, that the Commission did intend to 9| wasfiled May 18th.
10| enforceit. 10 In addition, we just want to note that
11 However, the actual wording in the 11| we do support Staff's recommendation regarding
12| regulations makesit seem asif a utility might 12| COMAR 20.50.10.07B(3) regarding the inclusion of
13| have the discretion to unilaterally exceed the 13| counties along with municipalitiesin the net
14| hard cap by accepting applications once the 1.5 14| metering program. This has been part of the
15| megawatts plus the additional amount per LMI is 15| rule-making process from the beginning and
16| reached. So OPC has proposed changesto COMAR to 16| reflects the spirit of the regulation and the
17| make that clear that the Commission will retain 17| programs.
18| the authority to direct the utility to reject an 18 Further we look forward to
19| application once the 1.5 megawatt hard cap with 19| participating in awork group process as
20| the addition for LMI is reached. 20| recommended by OPC and we thank the Commission
21 Staff recommended that that language 21| staff for their work and deliberation in these
22| not be adopted and that in its view the review of 22| regulations. Thank you.
23| the project applications would provide the 23 CHAIRMAN HUGHES: Thank you. Any
Page 1169 Page 1171
1| Commission the opportunity to exercise that 1| questionsfor this panel?
2| authority. And if the proposed language is not 2 COMMISSIONER RICHARD: Just for this
3| adopted, we would ask for some guidance or some 3| panel, | am very interested in this point on the
4| indication that the Commission will enforce that 4| cap size of the program. For Commission Staff, is
5| hard cap by directing a utility to reject an 5| that true, isit kind of squishy right now that we
6| application once the hard cap is reached. 6| don't have the ability to cap at 1.5 percent?
7 The second recommendation that we made 7 MR. VANDERHEYDEN: Thisissue came up
8| in our comments was to have a stakeholder work 8| during the rule-making session. That'swhy there
9| group convene and consider a framework for 9| was a change made. If you look at 20.62.02.02,
10| considering the data and the information that the 10| program generation capacity, .02A(1)(a) says that
11| Commission will need to perform the study that the 11| an electric company may not accept a pilot program
12| enabling legidature requires. In particular, OPC 12| project application after the statewide capacity
13| would like the work group to ensure that the 13| has exceeded 1.5 percent. The electric utility is
14| Commission is able to evaluate the costs and 14| prohibited from going over the statewide cap.
15| benefits of community solar including 15 Itis, | suppose, incumbent on all of
16| appropriateness of continuing afull retail rate 16| usinvolved in the process to keep an eye on where
17| credit in any future community solar program 17| that cap is or where the program capacity is. |
18| outside of the pilot. With that | can answer any 18| think that's why there's a requirement to notify
19| questions. 19| the Commission if an individual utility plansto
20 CHAIRMAN HUGHES: Thank you very much. 20| exceed itsown 1 and a half percent. Thatin
21| Ms. Brennan? 21| jtself isnot ahard cap. | think what OPC is
22 MS. BRENNAN: For the record I'm Lisa 22| asking isto make that ahard cap. That certainly
23| Brennan with Montgomery County. And with me today 23| is something that we can address as the program
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1| moves forward. 1 Does anyone el se wish to be heard on
2 The Commission was | think pretty clear 2| RM 56? Hearing none, the proposed rules are
3| during the discussions that the 1 and a half 3| before us. Any discussion on whether to finally
4| percent statewide cap was a hard cap and so that 4| adopt our proposed rules? If not, | will make the
5| is| would say hard-wired into this regulation. | 5| motion.
6| am not concerned about the ability of the utility 6 I move to finally adopt the following
7| to somehow lift the statewide cap. Because | 7| proposed regulations as published in the Maryland
8| think they're prohibited from doing that by this 8| Register on April 29, 2016, including the
9| regulation. That was | think asaresult of a 9| non-substantive changes made here today in this
10| lengthy discussion in order to solve that problem 10| rule-making session. Before | go any further,
11| in the rule-making session. 11| |et's go ahead and adopt those non-substantive
12 COMMISSIONER RICHARD: And OPC, are you 12| changes. Any concerns with the non-substantive
13| satisfied by that answer? 13| changes?
14 MR. OUSLANDER: If the provision that 14 COMMISSIONER HOSKINS: Those are the
15| Mr. VanderHeyden just quoted was the only 15| ones suggested by Staff?
16| regulation, then OPC would be fine. The problem 16 CHAIRMAN HUGHES: Right. Hearing none,
17| isthat in addition to that provision, .02A(4)(b) 17| the non-substantive changes are adopted.
18| saysthat an electric company may accept project 18 With that | move to finally adopt the
19| applications after it has accepted 1.5 percent of 19| proposed regulations, beginning with revising
20| its 2015 peak demand and megawatt hours as 20| COMAR 20.50.10.07, meter aggregation; revising
21| measured by the sum of their means capacity in 21| COMAR 20.32.01.01 through .04; and the new
22| each project inverter. 22| subtitle 62, community solar energy generation
23 And the only mandate that is included 23| systems and new chapters and associated
Page 1173 Page 1175
1| in that section isthat the electric company 1| regulations, COMAR 20.62.01, COMAR 20.62.02, COMAR
2| notify the Commission that it has accepted an 2| 20.62.03, 20.62.04 and 20.62.05. Istherea
3| application beyond the level described in A(4)(a) 3| second?
4| of thisregulation. 4 COMMISSIONER WILLIAMS: Second.
5 So that's where | think the tension 5 CHAIRMAN HUGHES: All thosein favor
6| comesinto play. In one section it saysthisisa 6| signify by saying aye.
7| cap, and then in another section it saysthat the 7 (All say aye)
8| utility may accept applicationsin excess of that 8 CHAIRMAN HUGHES: The motion carries.
9| cap and need only to notify the Commission that it 9 COMMISSIONER HOSKINS: | wanted to
10| has done so. 10| address the issue that OPC just proposed about a
11 COMMISSIONER RICHARD: For a number of 11| work group. | think that makes alot of sensein
12| us, | think OPC and | think the utilitiesand | 12 | terms of continuing the collaboration that | think
13| think Maryland Energy Administration and Senator 13| resulted in this very exciting and important rule
14| Hershey came and spoke to us, thiswas an 14| and program for our pilot for Maryland.
15| important issue. Many of usthink it went too far 15 | would like to propose that the
16| for apilot. Sol think it isimportant that we 16 | Commission direct Staff to continue to have awork
17| respect that. Our understanding is that we did 17| group and particularly to focus on ensuring that
18| set ahard cap. | think alot of us ultimately 18| we have the right kind of standards to evaluate
19| supported it with that understanding, that it was 19/ this pilot asit proceeds so that all of us can
20| ahard cap for this pilot. 20| learn from this pilot and hopefully report back to
21 CHAIRMAN HUGHES: Any additional 21| the Commission. | don't know what the right time
22| questions for this panel? If not, thank you very 22| period might be. We can ask Staff what they think
23| much. 23| about that.
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1 CHAIRMAN HUGHES: Let's get 1 REPORTER'S CERTIFICATE
2| Mr. VanderHeyden's input on that. 2 e - :
3 MR. VANDERHEYDEN: We certainly are 3| REVISIONSTO COMAR 20.62 - :
4| planning to undertake reconvening the working 4 COMMUNITY SOLAR ENERGY RM 56
5| group as soon as we have a decision here so we 5| GENERATION SYSTEMS
6| could begin to develop hopefully amodel tariff so Bl---mm oo :
7| that we'll get atariff that each utility can 7
8| build upon in order to make their own filings. 8| LOCATION OF HEARING: Baltimore, Maryland
9 We expect alot of work to work out 9
10| some of the final implementation details, things 10| DATE OF HEARING: Tuesday, June 14, 2016
11| that we deliberately do not include in the regs, 11
12| are needed to have additional flexibility so each 12 | hereby certify that the foregoing
13| utility could have something that would work 13| proceeding was reported by me, and that the
14| properly for them. 14| transcript istrue, accurate and complete, to
15 My expectation is we will be convening 15| the best of my knowledge and belief.
16| that working group very shortly to discuss getting 16
17| these tariffsfiled. There are certainly other 17
18| net metering issues that have popped up in that 18
19| group and has been more or less active on an 19 Court Reporter
20| ongoing basis and expect that we'll be doing so 20
21| for the next three years, at least, in order to 21
22| make sure that the pilot runs properly and we're 22
23| able to report onit. 23
Page 1177 Page 1179
1 CHAIRMAN HUGHES: Thank you, 1 INDEX OF PRESENTATIONS/DISCUSSIONS
2| Mr. VanderHeyden. We appreciate your continuing 2| STAFF 1142
3| towork on this. Again, thank you for your great 3| BGE 1146
4| job as our work group leader and the excellent 4| PEPCO/DELMARVA 1148
5| product you have brought to us. | want to thank 5| POTOMAC EDISON 1149
6| Mr. Kucskar for hiswork on this and Ms. Garofalo, 6| SMECO/CHOPTANK 1151
7| and | want thank all of the stakeholders for the 7| MARYLAND SUN 1161
8| many meetings and the time you have put in to make 8| WGL ENERGY 1164
91 | think a very good product that we just adopted 9| OPC 1167
10| asour final regulations. Thank you. With that, 10| MONTGOMERY COUNTY 1169
11| we are adjourned. 11| MOTION TO ADOPT PROPOSED REGULATIONS 1174
12 (Proceedings adjourned at 10:50 a.m.) 12
13 13
14 14
15 15
16 16
17 17
18 18
19 19
20 20
21 21
22 22
23 23
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