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[bookmark: _Toc77681680]Why do federal agencies rely on stakeholder collaborations to address pressing environmental issues rather than depending on top-down administration of federal statutes? This Article uses environmental law as a mechanism for exploring the role of stakeholder collaborations in developing federal policy, which this Article refers to as “collaborative governance.” In collaborative governance regimes, groups of stakeholders work in tandem with a federal agency to reach policy decisions. Collaborative governance is widespread throughout environmental law—these arrangements manage some of the most pressing issues of our time, including climate change adaptation and biodiversity preservation. 

This Article demonstrates that Environmental Law transcends the oft-discussed federal statutory regime to include collaborative governance. In so doing, this Article makes at least three contributions to environmental law literature. First, it explains why stakeholder collaborations exist and explores why environmental issues are necessarily subject to collaborative governance. Second, it demonstrates that collaborative governance increases inclusiveness and diversity in federal decision-making while furthering agency reach on environmental objectives. Third, it shows that reconceptualizing environmental law as including collaborative governance has important implications for property theory and environmental law practice.
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Introduction
Within days of entering office, President Biden signed Executive Order 14008, which set forth a bold vision for addressing climate change and environmental justice. Yet, Congress enacted the entire body of environmental law over fifty years ago and has rarely amended the statutes since. How can agencies wield such old laws to address the environmental topics of our time? Existing environmental statutes do not address many of the most pressing issues of our time, including climate change migration, wildfire, and biodiversity loss. Social issues intersect with these environmental crises, prompting much-needed attention to incorporating environmental justice considerations and traditional ecological knowledge from Indigenous communities into agency environmental decision-making. 
[bookmark: _Ref78125866]The field of environmental law is generally thought to focus on federal environmental statutes, a set of laws enacted in the 1970s. But a recent government report shows that virtually all environmental issues are also governed by collaborative arrangements—agency coordination with stakeholders. Collaborative governance is vital to addressing environmental issues.[footnoteRef:2] This Article explores why collaborative governance is necessary and how it intersects with the conventional narrative of agencies implementing federal environmental statutes in a top-down model. This Article explains why “collaborative governance” exists, how it creates more inclusive and effective environmental law, and what it implies for the future of environmental law and property theory. It presents a new way of looking at environmental law.  [2:  KAREN BRADSHAW, ADMIN. CONF. OF THE UNITED STATES, STAKEHOLDER COLLABORATIONS FOR MANAGING LAND AND NATURAL RESOURCES 5 (2017)  (“Congress has passed hundreds of laws requiring agencies to collaborate with stakeholders . . . . The result has been multiple, overlapping collaborations that span the entire United States, a complicated network of thousands of nested, inter-connected governance regimes.”).] 

Environmental lawyers and agency officials appreciate the importance of collaborative governance in practice.[footnoteRef:3] Yet, legal scholars are only beginning to understand the full scope of collaboration within environmental law.[footnoteRef:4] In 2017, The Administrative Conference of the United States—a federal agency—hired me as an academic consultant to conduct a longitudinal study the use of stakeholder collaborations. This Article is the third in a trilogy of papers that introduces stakeholder collaborations to the cannon of environmental and administrative law. This Articles tackles the relevance of this reach, by answering the question:  What is the relevance of collaborative governance in modern environmental law? Can collaborative governance create better, more equitable environmental policy? Until now, there has not been an explanation of why collaborative governance exists. Scholars have noted and analyzed individual collaborations, and situated collaboration within the often-discussed federal statutory environmental law regime. But, they have not yet explained why collaboration is necessary. [3:  See Part I.B.]  [4:  Id.] 

This Article provides a descriptive account of how collaborative governance and federal environmental statutes interact. It also links collaborative governance to property theory, showing how the infrequently explored nexus between property ownership and externalities necessitates cooperative approaches to environmental law. In this way, this Article tentatively develops a theory of environmental law drawing from property theory.[footnoteRef:5] It hypothesizes that environmental law cannot exist without collaborative governance because environmental issues include resources with boundaries that exceed public land parcels. Reconceptualizing environmental issues as necessitating collaboration suggests that scholars might better understand property through a new model of mismatched property rights.[footnoteRef:6] [5:  See Part III.B.]  [6:  See Part III.C.] 

Environmental law commentators have unintentionally overlooked the importance of collaborative governance relative to its extent in practice. This affects the way we teach environmental law and paints an unnecessarily narrow view of the field. Courts have viewed environmental law as it exists, with collaboration and diverse stakeholder participation as necessary. This should inform agency practice and scholarship alike, implying that procedural concerns embedded in collaboration are at the heart of modern environmental justice work.
This Article unfolds in three parts. Part I introduces the concept of collaborative government. It illustrates the nexus of federal environmental statutes and stakeholder collaborations in environmental practice. Part II offers a new theory of environmental law. It explains why environmental law requires collaborative governance. Collaborative governance adds much-needed inclusiveness to environmental law, infusing diverse considerations into federal agency decision-making. It also attracts private resources to the provision of public environmental goods and lessens litigation risk, which expands the reach of agencies on environmental objectives. Finally, Part III explores the implications of collaborative governance on property theory and environmental law practice.
The discussion of collaborative governance in this Article extends beyond environmental contexts. It holds promise to infuse other areas of federal law and policy to create more inclusive and responsive policymaking. 
I. [bookmark: _Toc77681682]Environmental Law as Collaborative Governance

At its core, collaborative governance occurs when parties reach a decision together.[footnoteRef:7] Collaborative governance operates under existing federal environmental law statutes but also incorporates extralegal inputs that inform outcomes. [7:  This Article uses “collaborative governance” to refer to agency work with stakeholder collaborations to reach policy outcomes. Environmental law practitioners use the terms “stakeholder collaborations” and “stakeholder groups” interchangeably, to mean groups of diverse parties interested in a particular policy issue. ] 

[bookmark: _Ref78133835]Collaborative governance arrangements are widespread in land and resource management.[footnoteRef:8] Collaborative approaches are particularly common when a resource spans many individual parcels of land, requiring coordinated governance at a scale different than the size of underlying land parcels.[footnoteRef:9] For example, a fireshed—or area in which a single wildfire is likely to burn—may be comprised of thousands of land parcels owned by different landowners.[footnoteRef:10] Such landscape-level resources can also include water basins, grazing lands, oil and gas reserves, and wildlife habitats—each of which operate at a different scale of efficient management than the typical land parcel.[footnoteRef:11] [8:  Professor Jody Freeman was an early forerunner in documenting the existence of collaborative governance in environmental law and introducing the concept to the environmental law cannon. Jody Freeman, Collaborative Governance in the Administrative State, 45 UCLA L. REV. 1 (1997) [hereinafter Freeman, Collaborative Governance]; Jody Freeman, The Private Role in Public Governance, 75 N.Y.U. L. REV. 543 (2000); Jody Freeman & Jim Rossi, Agency Coordination in Shared Regulatory Space, 125 HARV. L. REV. 1131 (2012). Subsequent scholars have performed admirable work documenting and empirically exploring collaborative governance in specific cases. See e.g., Robert L. Fischman et al., Collaborative Governance Under the Endangered Species Act:  An Empirical Analysis of Protective Regulations, 38 YALE J. REG. 976 (2021).]  [9:  Karen Bradshaw & Bryan Leonard, Virtual Parceling, 14 INTERNATIONAL J. COMMONS 597 (2020) (using the term “virtual parceling” to describe how resource owners can form resource governance units at a scale that differ from land units), Richard A. Epstein, Property Rights:  Long and Skinny, 14 INT’L J. COMMONS 567 (2020) (describing that some “long and skinny” resources—such as rivers, railroad lines, oil and gas pipelines, and electrical wires—pass many individual land parcels).]  [10:  Karen Bradshaw, Backfired! Distorted Incentives in Wildfire Suppression Techniques, 31 UTAH ENV’T REV. 155 (2011).]  [11:  Bradshaw & Leonard, supra note _ at _ (describing the efficient management of landscape level resources as exceeding individual land parcels, but also notating that some resources can operated at a scale of efficient management smaller than an individual land parcel).] 

Economic theory traditionaly holds that individual landowners are incentivized to manage their holdings efficiently to maximize their profits over time.[footnoteRef:12] Yet, the simultaneous existence of land and landscape-level resources in shared geographic space complicates this theory. A key insight emerging from multi-dimensional property displaces the notion of a single landowner managing a single resource (such as land). Instead, landscape management requires an owner—and sometimes many overlapping owners—to simultaneously management many overlapping resources (such as air, water, minerals, and land) that occupy the same land parcel in three-dimensional space. Some resources must be communally managed by many landowners (or resource users) to created sensible, coordinated management regimes. This gives rise to collaborative governance. [12:  Id. This is a key argument in favor of privatization of land, to avoid the tragedy of the commons that Garrett Hardin warned can arise from communal or unowned lands.] 

[bookmark: _Ref78135940]For example, cattle ranchers grazing on adjacent parcels may meet monthly to coordinate wildfire mitigation strategies that affect the fireshed that spans their individual land parcels.[footnoteRef:13] Each party pools their resources, expertise, and observations of climatic conditions to reach mutually agreeable outcomes in a shared decision-space. Through collaboration, the group collectively achieves more coordinated, effective landscape management strategies than they could achieve individually.[footnoteRef:14] In practice, collaboration is even more widespread across diverse landowners (public, private, Indigenous) to synthesize federal, indigenous, state, and local governments with the practices of local landowners, resource owners, and interested parties.[footnoteRef:15] Collaborative governance allows diverse landowners to coordinate to develop landscape-level strategies to manage resources that span their parcels. In addition, state and federal agencies seeking to address environmental issues ranging from biodiversity conservation to water management rely heavily on collaboration.[footnoteRef:16] [13:  Karen Bradshaw & Dean Lueck, Contracting for Control of Landscape-Level Resources, 100 IOWA L. REV. 2507 (2015).]  [14:  Id. at 2542–43 (describing landowners consolidating control of their property to govern landscape-level resources collectively, while maintaining individual property boundaries).]  [15:  BRADSHAW, supra note 2, at 3 (describing thousands of stakeholder collaborations to manage public lands and natural resources).]  [16:  Challie Facemire & Karen Bradshaw, Biodiversity Loss, Viewed through the Lens of Mismatched Property Rights, 14 INT’L J. COMMONS 650 (describing state and federal agencies leading stakeholder groups to manage large mammalian wildlife—including wild horses and orcas—with habitats spanning a large distance).] 

Unlike collaboration used among landowners or industry groups, environmental law collaborative governance focuses on aims outside of maximizing economic value. The EPA and other federal land management have considerable statutory authority to manage environmental issues. Nevertheless, collaborative governance is ubiquitous in administrative law contexts.[footnoteRef:17] Thousands of collaborative governance regimes exist within the Environmental Protection Agency and federal land and management agencies.[footnoteRef:18] This Article unpacks why agencies chose collaborative governance and sheds light on other areas of administrative law that rely on collaborative approaches. [17:  Id.]  [18:  Id.] 

The remainder of this Part shows how collaborative governance is central to environmental law. Sub-Part A overviews the classical definition of environmental law. Sub-Part B reveals that environmental law also includes collaborative governance, which works in tandem with federal statutes to achieve environmental objectives. 
A. [bookmark: _Toc77681683] Environmental Law as a Federal Statutory Regime

[bookmark: _Ref78132892]“Environmental Law” describes a field of law focused on federal environmental statutes that Congress enacted primarily in in the 1970s.[footnoteRef:19] Federal environmental statutes essentially do two things: (1) govern pollution to protect human health, and[footnoteRef:20] (2) seek to prevent the destruction of existing natural resources.[footnoteRef:21] [19:  Todd S. Aagaard, Environmental Law Outside the Canon, 89 IND. L.J. 1239, 1240 (2014) (describing “four major anti-pollution statutes . . . along with two other statutes, the National Environmental Protection Act (NEPA) and Endangered Species Act (ESA)”).]  [20:  Federal environmental statutes limit the harm private actors can do to public resources to preserve environmental quality. The Clean Air Act, for example, establishes a cooperative federalism regime in which the Environmental Protection Agency (EPA) sets acceptable levels of pollutants and states create a plan to comply with the specified level. 42 U.S.C. §§ 7401–7671(q) (2006 & Supp. V 2011).]  [21:  Id. Other environmental laws, like the National Environmental Policy Act, protect environment “goods” – limiting harm to public trust resources like viewsheds and wildlife populations. 42 U.S.C. §§ 4321–4370(h) (2006 & Supp. V 2011). In a canonical article on public trust resources, Joseph Sax suggested that the government played a crucial role in protected natural resources to which all are entitled. Joseph L. Sax, The Public Trust Doctrine in Natural Resource Law: Effective Judicial Intervention, 68 MICH. L. REV. 471 (1970). ] 

Environmental law scholars have written prolifically on the need for and benefits of environmental law statutes. Yet, much of the existing literature largely overlooks the role of agencies working with stakeholder collaborations in a collaborative governance regime. Scholars who study collaborative governance tend to focus on agency action or individual case studies of stakeholder collaborations and have thus only recently begun to examine its ubiquity.[footnoteRef:22] Thus, environmental law is not federal statutes alone but also the collaborative governance approaches that work in tandem with law and agency administration. [22:  Importantly, work on collaborative adaptive governance envisions a role for ongoing management, often in consultation with stakeholders. See, for example, infra note 75 discussing J.B. Ruhl & Robert L. Fischman, Adaptive Management in the Courts, 95 MINN L. REV. 424, 428 (2010); J.B. Ruhl & Robin Craig, Designing Administrative Law for Adaptive Management, 67 VAND. L. REV. 1, 7 (2014). Despite this important work—and that of Jody Freeman on public-private regimes—environmental law scholars have not engaged fully with recent longitudinal work documenting how widespread stakeholder collaborations are, why collaborative exists, or theoretical discussions about the implications of collaborative governance on environmental law and property theory (discussed in Part III).] 


B. [bookmark: _Toc77681684]Collaborative Governance

[bookmark: _Ref78391824]Collaborative governance often involves federal agencies working with stakeholder collaborations to reach policy decisions. Stakeholder collaborations are groups comprised of stakeholders with vital interests in, yet differing views on, the proper management of a particular environmental group.[footnoteRef:23] Most collaborations commit to working together to create mutually agreeable recommendations for managing the issue over time as conditions change.[footnoteRef:24] Environmental issues are rarely new or short-lived. Pollution and damage to natural resources is an inevitable consequence of economic activity in a capitalist society if left unchecked. [23:  Karen Bradshaw, Agency Engagement with Stakeholder Collaborations, in Wildfire Policy and Beyond, 51 ARIZ. ST. L.J. 437 440–41 (2019).]  [24:  Id.] 

A crisis generally triggers the development of a stakeholder collaboration—such as a drought requiring urgent negotiation among water users, whales and dolphin carcasses washing ashore in large numbers, a significant oil spill, or a destructive wildfire season prompting public outcry and political attention. In response to the crisis, Congress, agency secretaries, governors, or the president can form a stakeholder collaboration to address the issue.[footnoteRef:25] Agencies generally retain final decision-making authority but are required to consider the substantive input of other stakeholders seriously. [25:  Id. at 456–66.] 

[bookmark: _Ref78133626]Stakeholder collaborations meet regularly to discuss the environmental issue. The process begins with relationship-building and airing out different perspectives on the topic. Over time, the decision-maker charges the group with a series of tasks of increasing difficulty and importance. The trust required to negotiate critical issues can take years to build for complex issues with complicated land and resource issues.[footnoteRef:26] Often, documents required by federal environmental law – such as Environmental Impact Statements under National Environmental Policy Act or recovery plans required by the Endangered Species Act – act as a relational contracting tool, which facilitates communication and bargaining between stakeholders with differing views.[footnoteRef:27] [26:  SHANNON K. ORR, ENVIRONMENTAL POLICYMAKING AND STAKEHOLDER COLLABORATION: THEORY AND PRACTICE passim (Routledge 2013).]  [27:  Karen Bradshaw, Stakeholder Collaboration as an Alternative to Cost-Benefit Analysis, 2019 BYU L. REV. 655, 688 (2020) (describing the role of relational contracting in stakeholder collaborations).] 

The process through which agencies reach decisions in consultation with stakeholders is termed “collaborative analysis.”[footnoteRef:28] This decision-making tool reflects the group process of considering and evaluating different policy choices and the negotiation in which parties might engage to reach outcomes that the law could not require. It is analogous to cost-benefit analysis in some ways and (if done correctly) signals an agency going through a thoughtful decision-making process. Collaborative governance shields agencies from litigation on hot-button environmental issues that would almost inevitably be litigated by one side or the other—or possibly both—without collaboration.[footnoteRef:29]  [28:  Id. at 658 (defining “collaborative analysis” as “agencies’ use of groups of diverse non-agency stakeholders to develop policy recommendations and comparing and contrasting collaborative analysis with cost benefit analysis”).]  [29:  See Part II.B.] 

In the modern environmental law contexts, agency officials and environmental lawyers understand that collaboration and settlement play a crucial role in achieving policy outcomes.[footnoteRef:30] Creative use of tools not explicitly allowed by statute nevertheless play a valuable role in environmental justice and restorative justice harms caused by pollution.[footnoteRef:31] Instead, the interconnected nature of how land and resources distribute across a landscape—as complex ecosystems—requires cooperation.  [30:  Bradshaw, supra note 27, at 673 (“Agency employees describe working with stakeholder collaborations as ‘vital’ and note that ‘we couldn’t do our jobs without it.’”).]  [31:  Thomas O. McGarity, Supplemental Environmental Projects in Complex Environmental Litigation, 98 TEX. L. REV. 1405, 1439–43 (2020) (describing the value of Supplemental Environmental Projects on the interwoven aims of restorative justice and environmental justice).] 

[bookmark: _Toc77681685]II. A New Theory of Environmental Law
Federal environmental statutes afford agencies considerable autonomy to address environmental issues within broad regulatory guidelines. Federal statutes provide general procedural mechanisms for agencies to follow but allow agency experts substantial flexibility in deciding what to regulate.[footnoteRef:32] The seemingly paradoxical need for federal agencies to use collaborative governance presents a puzzle:  Given the existence of federal statutes, what is the role of collaborative governance? What role are collaborative arrangements playing, which federal statutes cannot achieve alone? Agency reliance on collaborations is particularly curious because they emerge in contexts, such as administering the Endangered Species Act, in which scholars generally describe federal authority as particularly strong. [32:  For example, the Clean Air Act describes criterion pollutants but allows the Environmental Protection Agencies to decide what “counts” as criterion pollutants. [RA please add cite to Percival Environmental Casebook and the language of the Clean Air Act for this point.]] 

Although most environmental law scholars focus on federal statutes, this Part argues that examining the collaborative governance side of environmental law yields new insights. It shows how collaboration facilitates the actualization of important environmental objectives at a lessened cost relative to a top-down, litigation-based model. Collaboration allows environmental agencies to focus on the environmental objectives that form their core mandate rather than those stymied in resource-draining litigation.
If Environmental Law relies so heavily on collaborative governance, scholars and commentators should understand the field not just as the written laws on the page but also through the stakeholder-driven implementation process. Judicial analysis of agency action in environmental contexts should broaden to include procedural elements of collaborative governance. This Part advocates that courts consider statutory interpretation and agency authority and the context through which the decision emerged. Questions of fairness and inclusions are essential aspects of collaborative arrangements. Understanding Environmental Law as collaborative governments has important doctrinal implications for how courts interpret agency decisions, which Part III explores.
This Part proceeds as follows. First, sub-Part A shows three pressing environmental issues that federal environmental statutes do not address, which agencies are addressing through collaborative governance. Second, sub-Part B explains how environmental law improves environmental outcomes by expanding decision-making inclusiveness and lessening litigation risk. Third, sub-Part C addresses alternative ways of viewing collaborative governance, including critiques that it may reflect capture or inappropriate avoidance of litigation. Finally, sub-Part D calls for expanding “environmental law” beyond the present definition of federal statutes to a more expansive collaborative governance model.
A. [bookmark: _Toc77681686]Shortcomings in Environmental Law
[bookmark: _Ref78133451]If Environmental Law is defined only as a statutory field, it is failing and sorely out of date.[footnoteRef:33] A shortlist of vital issues does not adequately address climate change, wildfire policy, and biodiversity loss. Theoretically, environmental law also lacks new approaches and explanations. Professor Jedediah Purdy notes, “environmental law is among the direst, most technical, and least thematically coherent fields around . . . . Little in the way of rich or imaginative doctrine has developed.”[footnoteRef:34] Many students interested in environmental law are surprised to learn how narrow the field is, how much it does not cover.[footnoteRef:35] [33:  Jody Freeman & David B. Spence, Old Statutes, New Problems, 163 U. PA. L. REV. 1, 7 (2014) (describing statutory obsolescence on the issues of climate change and modernizing electricity policy, stating:  “In both policy domains, the responsible federal agencies have had to wrestle with the rise of important new problems requiring attention, but in neither domain has Congress spoken decisively and comprehensively about the central pressing issues.”); Aagaard, supra note 19, at 1297 (“If it is to succeed in protecting human health and the environment, the environmental law of this new century may need to evolve into something that looks quite different from the extant environmental law canon.”). ]  [34:  Jedediah Purdy, Coming into the Anthropocene, 129 HARV. L. REV. 1619 (2016) (reviewing JONATHAN Z. CANNON, ENVIRONMENT IN THE BALANCE: THE GREEN MOVEMENT AND THE SUPREME COURT (Harvard Univ. Press 2015)).]  [35:  Id. (describing students coming to the field filled with passion, only to find it “boring”).] 

In the fifty years since Congress enacted environmental laws, astonishing shifts have occurred in scientific understanding. First, we have learned that human activity is causing global climate change—causing ice melt, sea-level rise, and catastrophic weather events. Second, we have grown to understand that decades of forestry and wildfire suppression coupled with land development have created tinderboxes in the form of genetically modified forests, which are disproportionately housing vulnerable populations. Third, scientists have revealed that agricultural animals lead lives remarkably similar to ours, with complex thoughts, emotions, feelings, social interactions. Ecosystem theory shows that lands, resources, plants, and animals live in complex, interconnected systems. If defined as a set of statutes, environmental law does little to nothing to address these findings.[footnoteRef:36]  [36:  Environmental lawyers of a certain age are quick to point out that they accomplished unbelievable strides in the 1970’s, creating from whole cloth a statutory regime that comprises the field of Environmental Law today. It is true that the Clean Air Act, Clean Water Act, and countless other statutes are important and were groundbreaking at their time. They are not, however, enough now. We live in a time of environmental crisis, which the existing laws associated with the field are failing to address.] 

Unfortunately, it is also true that the canonical environmental law statutes are now decades old and poorly suited to the extent of the current environmental crisis.[footnoteRef:37] With new science and information, anthropocentric statutes that focus mostly on controlling pollution to prevent human illness from chemicals are simply not enough.  [37:  Freeman & Spence, supra note 33, at 7. ] 

Climate change demands new legal tools to address the challenges of our time—and this is the work that collaborative governance is doing. Below, I outline how Environmental Law, as it is currently understood, fails to address biodiversity loss, wildfire, environmental justice, and climate mitigation. 
Climate mitigation. Ironically, environmental law is not addressing what many believe to be the largest environmental issue of our time.  Existing federal environmental laws have not effectively addressed climate change, which lawmakers did not understand when they enacted the statutes. Environmental advocates have invested tremendous resources in litigation to shoehorn climate change into existing statutes. Attempts to wield the Clean Air Act to regulate greenhouse gas emissions or the Endangered Species Act to force federal action have failed. In this void of federal environmental law, collaborative governance plays a crucial role in adaptation and mitigation. Federal land and resource management agencies use tools virtually unstudied by administrative law scholars to address disaster response and public lands issues linked to climate change.[footnoteRef:38] [38:  Bradshaw, supra note 27, at 655; Fischman et al., supra note 8, at 976 (describing the U.S. Fish and Wildlife Service administration of the Endangered Species Act).] 

[bookmark: _Ref78316060][bookmark: _Ref78311188][bookmark: _Ref78317020]Wildfires. Concerning wildfire, the issue with traditional environmental law is not the statutes are old—it is that none exist. There is no comprehensive federal statutory regime managing wildfire.[footnoteRef:39] Yet, wildfire is a massive issue with pressing environmental justice considerations.[footnoteRef:40] In 2018, California wildfires killed eight people; 1.82 million acres burned, resulting in $3.5 billion in damages.[footnoteRef:41] Nationally, the government spent $3.2 billion on firefighting on over 96 million acres.[footnoteRef:42] Fire is both destructive and regenerative. It is a natural part of the ecosystem that agencies apply to landscapes that are no longer natural in a climate-change environment. For decades, wildfire suppression created a commercial timber industry that could not survive without it, and government agencies followed a suppression policy under historic emergency doctrines to consolidate control.[footnoteRef:43] Wildfire governance requires collaborative adaptive management—highly responsive policymaking.[footnoteRef:44] Collaborative governance fills that need, with state and federal agencies cooperating with private and indigenous interests to craft highly localized policies.[footnoteRef:45]  [39:  Robert B. Keiter, The Law of Fire: Reshaping Public Land Policy in an Era of Ecology and Litigation, 36 ENV’T L. 301, 322 (2006) (“The legal framework governing fire on the public lands is an amalgam of organic statutory provisions, site-specific legislative mandates, diverse environmental protection laws, federal tort claims litigation, concurrent state laws . . . .”).]  [40:  See, e.g., Ian P. Davies et al., The Unequal Vulnerability of Communites of Color to Wildfire, PLOSOne (Nov. 2, 2018), https://doi.org/10.1371/journal.pone.0205825 (noting that Black, Hispanic, and Native American populations are more vulnerable to extreme wildfire compared to other census tracts).]  [41:  National Interagency Fire Center, Geographic Area Coordination Centers, National Year-to-Date report on Fires and Acres Burned by State and Agency (Dec. 17, 2018) [struggling to find source].	]  [42:  Id.]  [43:  Thomas W. Merrill, Property and Fire, in WILDFIRE POLICY: LAW AND ECONOMICS PERSPECTIVES 33–34 (Karen Bradshaw & Dean Lueck eds., 2012) (noting that the emergency doctrine clearly hands unilateral decision-making power to the government).]  [44:  Robin Kundis Craig & J.B. Ruhl, Adaptive Management for Ecosystem Services Across the Wildland-Urban Interface, 14 INT’L J. COMMONS 611, 611–12 (2020).]  [45:  Karen Bradshaw, A Modern Overview of Wildfire Law, 21 FORDHAM ENV’T L. REV. 445 (2017) (describing the public-private nature of land ownership and wildfire suppression); Karen Bradshaw, Backfired! Distorted Incentives in Wildfire Suppression Techniques, 31 UTAH ENV’T REV. 155 (2011); Bradshaw & Lueck, supra note 14, at 2507 (presenting case studies of wildfire management in forest, desert, grassland, and tundra contexts to show varied management techniques); Bradshaw, supra note 23, at 442, 501–02(describing the importance of localized stakeholder inputs into federal agency decision making with respect to landscape management, particularly in the wildfire context).] 

Biodiversity loss. Scientists warn that humankind is on the brink of mass extension of plants and animals—an extinction event caused by humans and likely to end humankind.[footnoteRef:46] The Endangered Species Act—generally considered the strongest environmental law in the United States—has largely prevented individual plants and animals from going extinct. But, “preventing extinctions” is not nearly enough to preserve robust biodiversity.[footnoteRef:47] In addition, scientific advances in the understanding of animals have exploded in the past several years, showing that species have cultures and emotions, which Western culture and science had long overlooked.[footnoteRef:48] With this knowledge, the traditional environmental law approach of saving from extinction is a woefully inadequate goal. Yet, hundreds of collaborative governance models are doing the interesting and important pooling resources to save species like wild horses and orcas.[footnoteRef:49]  [46:  ELIZABETH KOLBERT, THE SIXTH EXTINCTION; AN UNNATURAL HISTORY 1 (2014).]  [47:  See IRUS BRAVEMAN, ZOOLAND: THE INSTITUTION OF CAPTIVITY (2012) (describing that some animals “saved” from extinction are housed in tanks in the backs of zoos, with no wild habitat to return to, because their habitat has been destroyed—meaning that the species is technically not extinct but can never live in the wild again.)]  [48:  Ross Andersen, A Journey into the Animal Mind, ATLANTIC, Mar. 2019, https://www.theatlantic.com/magazine/archive/2019/03/what-the-crow-knows/580726/ [https://perma.cc/KN4F-EHKX]. ]  [49:  Challie Facemire & Karen Bradshaw, Biodiversity Loss, Viewed through the Lens of Mismatched Property Rights, 14 INT’L J. COMMONS 650, 654–49 (2020) (providing case studies of stakeholder collaborations working to save wild horses in the Western United States and orcas in Puget Sound); Karen Bradshaw Schulz, Agency Coordination of Private Action: The Role of Relational Contracting, 6 TEX. A&M L. REV. 229, 231–32 (2018) (describing the U.S. Fish and Wildlife Service using collaborative endangered species recovery planning to garner state, tribal, local, and private inputs into species preservation).] 

These examples highlight how the current scholarly conception of Environmental Law fails to address a key area of concern. This observation shows the need for radically reconceptualizing the field to tackle the issues of our time. It is time for a new vision of what environmental law is and what it can be.
[bookmark: _Toc77681687]B. Improving Agency Decisions 
Why do agencies rely upon collaborative analysis to form policies and develop regulations? Sub-Part 1 explains that reliance on collaborative analysis results polices that are more inclusive of diverse perspectives relative to top-down tools like cost benefit analysis. Sub-Part 2 demonstrates that collaborative analysis increases the amount and quality of information an agency uses to inform a policy. Sub-Part 3 argues that collaborative analysis also lessens the likelihood of litigation and diminishes the success of such litigation to delay agency action. In these ways, collaborative analysis improves the decision quality and reach of agencies. This Part explores how collaborative analysis accomplishes these aims.

1. Inclusiveness

Society, and government, are rightfully under tremendous pressure to incorporate excluded voices. This is a particularly salient concern in Administrative Law, which touches the lives of virtually all Americans but is driven by the quantiative tool of cost-benefit analysis that is poorly understood by the average person. Cost-benefit analysis dominates much of the discussion of how agencies should make decisions.[footnoteRef:50] Yet, this tool is a poor fit for inclusive policies—it was developed by a small group of elite economists over eighty years ago and foisted on agencies by Ronald Regan in 1981.[footnoteRef:51] For deacdes, leading adminsitrative law thinkers, led by Professor Cass Sunstein, have lionized the benefits of this ostensibly neutral[footnoteRef:52] policy tool.[footnoteRef:53] Now, progressive administrative law scholars, like Bijal Shah,  are critiquing the reluctance of administrative law scholars to incorporate more diverse voices and approaches. [footnoteRef:54] Shah advocates for introducing critical legal study of administrative law in order to invigorate the field.[footnoteRef:55] Achieving this bold and important aim will requiring not simply agencies wielding existing tools (such as cost benefit analysis) in more equitable ways, but instead reexamining which tools agencies employ. [50:  Elena Kagan, Presidential Administration, 114 HARV. L. REV. 2245, 2535 (2001) (noting the “ever-widening appreciation of the role of cost-benefit analysis . . . in the formulation of administrative policy”).
]  [51:  Exec. Order No. 12,291, 3 C.F.R. 13193 (1981) (requiring agencies to promulgate regulations for which the benefits exceeded the costs in projects above a certain size).
]  [52:  Bradshaw supra note _ at 706 (“Even ostensibly neutral choices in cost-benefit analysis reflect distributional outcomes—there is no escaping the normative component of policymaking.”).
]  [53:  CASS R. SUNSTEIN, THE COST-BENEFIT STATE: THE FUTURE OF REGULATORY PROTECTION (2002); Richard H. Pildes & Cass R. Sunstein, Reinventing the Regulatory State , 62 U. CHI. L. REV. 1, 52 (1995) (“CBA . . . often appear[s] to be the most promising means” of ensuring “that social resources are devoted to the most serious problems”).  
]  [54: 	.	Bijal Shah, Towards a Critical Theory of Administrative Law, YALE J. ON REG.: NOTICE & COMMENT BLOG (July 30, 2020), https://www.yalejreg.com/nc/toward-a-critical-theory-of-administrative-law-by-bijal-shah/.
]  [55: 	.	Id. (““inflexible and entrenched” ideas that are not reflective of “[t]he core models of analysis in administrative law are inflexible and entrenched, and the scope, quality, and materiality of administrative law scholarship has stagnated as a result.”).
] 

Administrative law is under top-down reform under President Bident to become more inclusive by expanding the suite of tools used to analyze policy and reach decisions. For example, President Biden is leading a charge to switch from a narrow definition of “science” used to inform policymaking to a broader conception, one that includes traditional ecological knowledge. Traditional ecological knowledge is [research asssistant please add definition in quotations and source]. In November 2021, President Biden said: “[M] y administration will be the first to work with the Tribes to comprehensively incorporate Tribal — Tribal ecological knowledge into the federal government’s scientific approach, helping us fight climate change.”[footnoteRef:56] Vitally, President Biden did not outline how he would achieve this or what decisionmaking tools agencies would use to incorporate traditional ecological knowledge. This Article argues that the widely-used seldom-analyzed tool of collaborative analysis will likely play a large part in agencies delivering on Biden’s promise to indigenous governments. [56:  President Biden, Remarks to the Tribal Nations Summit, November 17, 2021. 
] 

Collaborative analysis improves agency decisionmaking outcomes by improving policy inputs. Federal statutes confine agency decision-making to the resources and expertise contained within the federal government.[footnoteRef:57] In contrast, collaborative analysis pools the knowledge and resources of companies, states, indigenous governments, and non-governmental organizations.[footnoteRef:58] Against the backdrop of federal statutes and agency authority, collaborative analysis provides more perspectives and resources.[footnoteRef:59] This subpart discusses these characteristics of collaborations and shows how flexibility garnered by collaborative analysis improves policy and lessens litigation risk. [57:  But see Eric W. Orts & Cary Conglianese, Debate: Collaborative Environmental Law: Pro and Con, 156 U. PA. L. REV. 289, 296, 301 (2007) (describing agency officials as picking up the phone and calling stakeholders even when making ostensibly top-down decisions, although this account is disputed later).
]  [58:  See, e.g., Bradshaw, supra note 18, at 469 (“The 4FRI is an organization that joins three overlapping groups of stakeholders who work in concert to manage forest resources in a way that encourages healthy development of national forests in Arizona. The effort spans four national forests: Coconino, Kaibab, Apache-Sitgreaves, and Tonto, all of which are located along the Mogollon Rim.”).
]  [59:  Freeman, Collaborative Governance, supra note 8, at 41–49 (describing industry actors providing information to agencies, which agencies did not have).
] 

Collaborative governance makes environmental actions more inclusive. Inclusiveness involves voices from groups that agencies may traditionally exclude, even though these groups absorb agency decisions.[footnoteRef:60] As a result, facially neutral federal laws can be applied unevenly in ways that disadvantage overburdened communities.[footnoteRef:61] Collaborative governance incorporates the voices of affected communities and non-agency actors in policymaking through participation in stakeholder collaboration.[footnoteRef:62] Thus, collaborative governance of environmental issues infuses much-needed inclusiveness into environmental policymaking. [60:  Bradshaw, supra note 22, at 700 (“If agencies are incorporating the input of stakeholders representing diverse interests without leaving anyone out, there are many reasons to feel optimistic about the process. But if some genuinely interested voices do not find their way into the collaborative analysis, that is problematic.”).
 ]  [61:  For example, the violation of the Safe Drinking Water Act violation in Flint, Michigan that is disproportionately affecting African American populations illustrates how facially neutral environmental laws can be applied in unequal ways.
]  [62:  Bradshaw, supra note 47.
] 

Collaborative governance in environmental law plays a vital role in incorporating disparate groups of stakeholders. In Environmental Law contexts, agencies generally rely on stakeholder collaborations to manage decisions with localized effects.[footnoteRef:63] This Article roughly divides stakeholders into governments (Indigenous, federal, state, local), affected communities, environmental non-governmental organizations, and property owners. [63:  Bradshaw, supra note 18, at 479 (“In this sense, an agency official reports that stakeholder collaborations ‘do our work for us’ by building social consensus around controversial decisions.”).
] 

Although the considerations differ between these groups, collaborative governance can integrate the differing concerns into a single policy outcome. Landowners and non-governmental organizations are less likely to litigate if agencies consider their concerns before a decision.[footnoteRef:64] Overburdened populations are less likely to be harmed along environmental justice dimensions if their input is incorporated early and often.[footnoteRef:65] Including each of these stakeholders in collaborative governance serves the dual aims of better decision-making and lessened litigation risks. [64:  See id. at 480 (“The same [agency] official notes, ‘Collaboration is not the panacea for getting rid of lawsuits. But it sure as hell makes [that risk] a lot lower.’ ”) (first alteration added); but see, Standing Rock Sioux Tribe v. United States Army Corps of Engineers, 205 F. Supp. 3d 4, 7 (D.D.C. 2016) (where the Standing Rock Sioux Tribe “sued the United States Army Corps of Engineers to block the operation of Corps permitting for the Dakota Access Pipeline (DAPL),” with the Cheyenne River Sioux Tribe joining the suit shortly thereafter); William Petroski, Iowa Farmers Sue to Block Use of Eminent Domain for Bakken Pipeline, Des Moines Register (May 20, 2016), https://www.desmoinesregister.com/story/news/politics/2016/05/20/farmers-sue-to-block-use-of-eminent-domain/84676294/ (reporting on several lawsuits by Iowa farmers and landowners fighting against “Dakota Access taking possession of the farmland” via eminent domain).
]  [65:  But see, Matthew J. Rowe et. al., Accountability or Merely "Good Words"? An Analysis of Tribal Consultation Under the National Environmental Policy Act and the National Historic Preservation Act, 8 Ariz. J. Envtl. L. & Pol'y 1, 41 (2018) (“The Absaloka mine expansion and Dakota Access Pipeline cases reveal that agencies' approaches to consultation often fail to meet either the letter or the spirit of NEPA and NHPA. In the case of the Absaloka mine expansion, the Office of Surface Mining conducted public outreach as required by NEPA, but did so in such a way that Crow tribal members and the Crow Tribe's Cultural Advisory Committees were unaware of the project until after cultural resources had been destroyed.”) (emphasis added). 
] 

Stakeholder collaborations benefit from including diverse perspectives gathered from people with varied expertise and backgrounds. Decision quality increases when agencies collect
information from affected parties. Professor Cass Sunstein notes, “For all that public officials know, private citizens know far more. They are indispensable to a full accounting.”[footnoteRef:66] Similarly, the Ninth Circuit has noted that the public “contribute[s] to [the] body of information” that [66:  CASS R. SUNSTEIN, VALUING LIFE: HUMANIZING THE REGULATORY STATE 174 (2014.)
] 

agencies need to evaluate the environmental impacts of their decisions.[footnoteRef:67] [67:  San Luis Obispo Mothers for Peace v. Nuclear Regul. Comm’n, 449 F.3d 1016, 1034 (9th Cir. 2006).
] 

	A typical collaboration might include representatives from federal agencies, other levels of government (indigenous, local, state), environmental non-governmental organizations, industrial land users, and local land or resource users.[footnoteRef:68] [68:  See e.g., Bradshaw, supra note 18, at 474-75 (describing the diversity of stakeholders involved in the 4FRI collaboration, but also identifying important stakeholders not involved—the White Mountain Apache Tribe and cattle rancher groups).
 ] 

These diverse groups represent varied expertise. For example, federal agency employees might have expertise in a particular field (such as wildlife biology or hydrology) received through university education. Indigenous stakeholders may have expertise garnered
through traditional ecological knowledge, intergenerational wisdom specific to the landscape. Environmental non-governmental organizations tend to advocate for public goods that many people care about in a diffuse way, such as biodiversity or forests. Industrial landowners, such as cattle ranchers or foresters, likely have particularized expertise and experience on their property and specialized information about local resource conditions. Local resource users and government officials may similarly have localized resource expertise, along with the perspective of localized concerns along with non-environmental conditions, including social and
economic factors that form a nexus with ecological considerations.[footnoteRef:69] [69:  The Karuk Climate Adaptation Plan provides an excellent example of these diverse groups collaborating to mitigate climate change and wildfire issues. Spearheaded by the Karuk Tribe, the “[a]daptations [] utilize a combination of western science and Karuk traditional ecological knowledge and center on 22 focal species cultural indicators as potential cues for human responsibilities across seven habitat management zones.” Karuk Tribe, Karuk Climate Adaptation Plan, Karuk Tribe 1, 10 (2019), https://www.karuk.us/images/docs/dnr/FINAL%20KARUK%20CLIMATE%20ADAPTATION%20PLAN_July2019.pdf.
] 

Collectively, each stakeholder has valuable information that can and should inform policy outcomes. Decisions made in a silo of particular expertise to the exclusion of outside interests may lack essential considerations.[footnoteRef:70] Below, I outline three key ways collaborative governance broadens the pool of information. [70:  See Standing Rock Sioux Tribe v. United States Army Corps of Engineers, 440 F. Supp. 3d 1, 7-8 (D.D.C. 2020), aff'd sub nom. Standing Rock Sioux Tribe v. United States Army Corps of Engineers, 985 F.3d 1032 (D.C. Cir. 2021) (regarding the Dakota Access Pipeline, where several Indian Tribes “strongly disagree with the [U.S. Army Corps of Engineers’] most recent conclusions” “that granting an easement for the crossing would yield no significant environmental impact”). 
] 


a. 	Traditional Ecological Knowledge

Collaborative governance is one mechanism for facilitating Indigenous participation, perspectives, and values into federal agency environmental policymaking. Notably, “Indian tribes possess inherent powers to govern their territories. . . . Tribes thus may legislate to ensure environmental protection to the full limits of their inherent governmental authority to act.”[footnoteRef:71] Accordingly, Indigenous people and governments have the right to participate in environmental decision-making on their traditional homelands, and have enduring cultural, spiritual, and ecological importance.[footnoteRef:72] Additionally, traditional ecological knowledge—intergenerational information about the natural environment contained in the oral history of indigenous peoples—has valuable information that can lead to improved environmental outcomes.[footnoteRef:73] Yet, many indigenous governments are understandably reluctant to share their expertise with strangers openly. Indigenous leaders emphasize that it is both impossible and unethical to remove traditional ecological knowledge from its original context.[footnoteRef:74] Collaborative governance creates ongoing relationships that facilitate direct information sharing while honoring Indigenous cultural practices and laws.[footnoteRef:75] [71:  COHEN'S HANDBOOK OF FEDERAL INDIAN LAW § 10.01, at 784 (Nell Jessup Newton ed., 2019).
]  [72:  Sarah Krakoff, They Were Here First: American Indian Tribes, Race, and the Constitutional Minimum, 69 STAN. L. REV. 491, 547–48 (2017); ROXANNE DUNBAR-ORTIZ, AN INDIGENOUS PEOPLES’ HISTORY OF THE UNITED STATES 13 (2014).
]  [73:  Katie O’Bryan, The Appropriation of Indigenous Ecological Knowledge: Recent Australian Developments, 1 MACQUARIE J. INT’L & COMPAR. ENV’T L. 29 (2004). Some commentators view traditional ecological knowledge as valuable in bolstering community resilience to climate change. Erik Gómez-Baggethun, Traditional Ecological Knowledge and Global Environmental Change: Research Findings and Policy Implications, 18 ECOLOGY & SOC’Y 72 (2013).
]  [74:  See Aja Conrad et al., The Karuk’s Innate Relationship with Fire: Adapting to Climate Change on the Klamath, U.S. CLIMATE RESILIENCE TOOLKIT, https://toolkit.climate.gov/case-studies/karuk’s-innate-relationship-fireadapting-climate-change-klamath (July 22, 2020).
]  [75:  DINA GILIO-WHITAKER, AS LONG AS GRASS GROWS: THE INDIGENOUS FIGHT FOR ENVIRONMENTAL JUSTICE, FROM COLONIZATION TO STANDING ROCK 104 (2019) (noting that when “hippies looked to Indian country for answers . . . . they unconsciously brought with them worldviews and behavior patterns that were inconsistent with Indigenous paradigms and tried to fit Indigenous worldviews and practices into their own cognitive frameworks.”).
] 

Through collaborative governance regimes, Indigenous governments can inform federal agency resource management and assert sovereignty over traditional land and resources.[footnoteRef:76] This process facilitates agencies incorporating traditional ecological knowledge into policymaking while respecting the autonomy of indigenous governments and persons to decide whether, when, and how to share information in the decision-making process.[footnoteRef:77] For example, agencies managing climate mitigation incorporate traditional ecological knowledge about Alaskan caribou herds shared by Alaskan Native Communities who participate in a stakeholder collaboration.[footnoteRef:78] Similarly, the Yurok Tribe in California lights prescribed burns in training exchanges with Western-trained fire managers.[footnoteRef:79] [76:  Indigenous government participation in collaborative governance is only one mechanism for infusing traditional ecological knowledge into modern environmental policy. Notably, some Indigenous governments have Environmental Protection Agencies to manage tribally owned lands. Federal agencies are also required to seek government-to-government consultation with Indigenous governments under Section 7 of the National Environmental Policy Act. National Environmental Policy Act of 1969 § 102, 42 U.S.C. § 4332 (2000).
]  [77:  Elaine C. Hsiao, Whanganui River Agreement – Indigenous Rights and Rights of Nature, 42 ENV’T POL’Y & L. 371, 371 (2012) (“Indigenous peoples, whose culture, identity and socio-political organisation co-evolve from and with their natural environment may find that assertion of their own self-determination and cultural preservation are linked to rights, decision making and control over the lands and resources to which
they are connected”).
]  [78:  W. ARCTIC CARIBOU HERD WORKING GRP., Mission, https://westernarcticcaribou.net/mission/ (last visited Jun. 26, 2022) (a stakeholder collaboration seeking “[t]o work together to ensure the long term conservation of the Western Arctic caribou herd and the ecosystem on which it depends, and to maintain traditional and other uses for the benefit of all people now and in the future.”).
 ]  [79:  Page Buono, Quiet Fire, THE NATURE CONSERVANCY (Nov. 2, 2020), https://www.nature.org/en-us/magazine/magazine-articles/indigenouscontrolled-burns-california/. For an academic discussion of the use of traditional ecological knowledge in the Alaskan wildfire context, see Lily A. Ray et al., A Case for Developing Place-Based Fire Management Strategies from Traditional Ecological Knowledge, 17 ECOLOGY & SOC’Y 37, 39 (2012).
] 


b. Environmental Justice

In 1995, President Clinton issued an executive order requiring agencies to analyze the effects of their decisions on historically disadvantaged groups.[footnoteRef:80] The order did not, however, specify the decisionmaking tools to ensure this would occur. Like President Biden’s vow to incorporate traditional ecological knowledge, President Clinton’s environmental justice order advanced a bold goal but fell short of outlining the tools and techniques agencies might use to achieve it. Again, collaborative analysis plays a vital yet undertheorized role in achieving this objective. [80:  Exec. Order No. 12,898, 3 C.F.R. 859 (1995), reprinted as amended in  42 U.S.C. 4321 note (2018).] 

Environmental justice emphasizes the importance of incorporating the perspective of such stakeholders into agency decision-making.[footnoteRef:81] Many communities of color are particularly harmed by the environmental issues of our time, disproportionately suffering the negative impacts.[footnoteRef:82] Environmental justice considerations favor dramatically diversifying the voices underlying agency decision-making to incorporate the perspectives of impacted communities, particularly communities of color, into agency decision-making before policy formulation provides necessary ex ante inputs.[footnoteRef:83] Incorporating diverse perspectives in the policy-formation phase shifts agency decisions as something imposed upon overburdened communities into something co-created with overburdened communities.[footnoteRef:84] [81:  Federal Actions to Address Environmental Justice in Minority Populations and Low-Income Populations, Exec. Order No. 12,898, 59 Fed. Reg. 7629 (Feb. 16, 1994).
]  [82:  See, e.g., Davies et al., supra note 34 (noting that Black, Hispanic, and Native American populations are more vulnerable to extreme wildfire compared to other census tracts).
]  [83:  Professor Robert Bullard notes, “Impacted communities should not have to wait until causation of conclusive ‘proof’ is established before preventative action is taken. For example, the framework offers a solution to the lead problem by shifting the primary focus from treatment (after children have been poisoned) to prevention (elimination of the threat via abating lead in houses).” Robert D. Bullard, Environmental Justice in the 21st Century: Race Still Matters, 49 PHYLON 151, 154 (2001) (emphasis in original).
]  [84:  See Bradshaw, supra note 22, at 667 (“Over time, agency officials stopped talking and started listening. Hunters and Alaskan Native communities shared on-the ground observations and traditional ecological knowledge with biologists and agency officials.”).
] 

Environmental justice requires understanding that different groups, including overburdened communities of varying races and ethnicities, may have differing perspectives on environmental issues. Shannon Joyce Prince notes, “[N]ot all African Americans or indigenous individuals value nature, let alone see anyone other than humans as possessing personhood status or rights. Nor do all those who recognize nonhuman rights or personhood agree with classifying
or treating different environmental community members. Nor do all people of color have the same environmental goals.”[footnoteRef:85] Indigenous perspectives on the environment vary widely, with over five hundred and seventy federally recognized tribes holding unique, and sometimes conflicting, views regarding land and resource management. The varied experience of various indigenous groups have shaped their perspectives in vital ways:  Some Indigenous governments are housed on traditional lands with ancestral ties dating to time immemorial whereas others are currently located on poor land to which tribal members were forcibly relocated by colonists to lands where they had no traditional ties.[footnoteRef:86] [85:  Shannon Joyce Prince, Green Is the New Black: African American Literature Informing Environmental Justice Law, 32 J. ENV’T L. & LITIG. 33, 36 (2016).
]  [86:  DUNBAR-ORTIZ, supra note 49, at 13 (“[T]here is no such thing as a collective Indigenous peoples’ perspective, just as there is no monolithic Asian or European or African peoples’ perspective.”).
] 

Access to decision-making spaces is a key element of inclusive decision-making. Agencies generally reach environmental law decisions after a series of meetings, often with the input of several agency employees wielding data.[footnoteRef:87] Key stakeholders participating in external meetings may also have lawyers present at negotiations. For particularly high-stakes issues, agencies may hold meetings in Washington, D.C. These factors can serve as a functional bar from stakeholders most affected by decisions from participating in the decision-making process. Stakeholders without the resources to hire lawyers, fly to D.C., or feel comfortable in a room of university-educated agency officials may be unable to participate in agency-centered decision-making. These barriers create serious environmental justice concerns. Stakeholders with resources have a voice in the processes; stakeholders with lesser resources do not.[footnoteRef:88] [87:  See, e.g., Bradshaw, supra note 18, at 490 (explaining that Alaska “wildlife biologists began the [Western Artic Caribou] working group to inform Alaskan Natives about biological conditions, so that permitting decisions would make sense against a backdrop of scientific data”).
   ]  [88:  See Bradshaw, supra note 22, at 701-02 (highlighting various barriers that some stakeholders face simply to participate in and/or send representatives to these decision-making meetings).
   ] 

Collaborative governance holds the potential to mitigate environmental justice concerns. It creates meaningful and ongoing opportunities for participation by stakeholders with lower
socioeconomic status, communities of color, and other overburdened groups. Meetings are held relatively near the localized effects, where stakeholders who absorb the harms live.[footnoteRef:89] Collaborative processes incorporate diverse sources of information and encourage more pluralistic policy inputs, such as traditional ecological knowledge.[footnoteRef:90] [89:  See, e.g., Bradshaw, supra note 18, at 471 n.122 (4FRI meetings take place in Flagstaff, Arizona); Bradshaw, supra note 22, at 668, 665 (WACHWG meetings originally took place in rural Alaska villages where caribou are a primary food source).
 ]  [90:  Bradshaw, supra note 70. ] 


c. Localized expertise

Collaborative governance of environmental issues incorporates local knowledge and perspectives that top-down approaches by federal agencies might miss. Localized knowledge can produce finely tailored rules that outperform more generalized rules for complex environmental issues. Nobel Prize-winning sociologist Elinor Ostrom observed that bottom-up practices developed by non-expert resource users outperformed top-down policies informed by scientific information in many contexts.[footnoteRef:91] Her work has influenced legal scholars, particularly in the area of property.[footnoteRef:92] [91:  ELINOR OSTROM, GOVERNING THE COMMONS: THE EVOLUTION OF INSTITUTIONS FOR COLLECTIVE ACTION (1990). This influential finding has led subsequent scholars to conduct thousands of case studies examining user-created rules to manage risks ranging from poaching to deforestation. See CPR & SES Databases, INDIANA UNIVERSITY BLOOMINGTON: OSTROM WORKSPACE, https://ostromworkshop.indiana.edu/library/cpr-ses-databases.html (last visited July 27, 2021). ]  [92:  Lee Anne Fennel, Ostrom’s Law:  Property Rights in the Commons, 5 INT’L J. COMMONS 9, 9–10 (2011) (“It is nearly impossible to overstate the significance of Elinor Ostrom’s work for legal thinkers working on property rights and resource dilemmas.”).] 

In topics ranging from forest health to wildfire cycles, on-the-ground resource users possess a degree of specialization to which bureaucrats do not have access. Localized knowledge of environmental conditions can create policy more closely adapted to local socioecological systems. There are emerging reasons to believe that local resource users may have different expertise and capacities relative to government officials.[footnoteRef:93]  [93:  There exists increasing awareness of diverse neurological processes, in ways that should inform law and policymaking. Science is displacing the widespread perception that most people experience the world in similar ways. For example, some people cannot recognize faces (“face-blindness”); others can recognize any face that they have ever seen (“super-recognizers”). Similarly, people have remarkably different mind’s eyes. Some see only black when they close their eye, having no mental picture whatsoever. Others have vivid imaginations that allow them to see movies or disassemble a car engine in their mind. It is unfathomable that law privileges eyewitness testimony equally among the face blind and super-recognizers. The legal implications of nascent findings of diversity in mental processes have yet to hit the mainstream; most people assume others experience the world as they do. Certainly, law has yet to account for the incredibly different ways in which people experience the world. ] 

Empirical work suggests that collaborative approaches incorporating science and community risk policies “are more consensual and more defensible from a scientific standpoint than either unguided bottom-up approaches to regulations or highly centralized and insulated top-down ones.” [footnoteRef:94] [94:  Dan M. Kahan et al., Fear of Democracy: A Cultural Evaluation of Sunstein on Risk, 119 Harv. L. Rev. 1071, 1103 (reviewing CASS R. SUNSTEIN, LAWS OF FEAR: BEYOND THE PRECAUTIONARY PRINCIPLE (Cambridge Univ. Press 2005)). See, e.g., ROBIN S. GREGORY ET AL., STRUCTURED DECISION-MAKING: A PRACTICAL GUIDE TO ENVIRONMENTAL MANAGEMENT CHOICES (2012); Robin S. Gregory & Ralph L. Keeny, Making Smarter Environmental Management Decisions, 38 J. AM. WATER RES. ASSOC. 1601 (2002).] 


*  *  *

In sum, collaborative analysis is a tool that facilitates agency aims of increasing inclusiveness. It integrates the interests, concerns, and expertise of diverse groups into agency decision-making. Moreover, collaborative analysis—done properly—can incorporate traditional ecological knowledge and environmental justice considerations into federal environmental policy. 
This is a crucial point overlooked by most of the administrative law scholarship, which has systemically overlooked collaborative analysis. Collaborative analysis is one place where the rubber meets the road between presidential promises to incorporate indigenous and excluded voices into federal agency making and how it actually happens in practice.[footnoteRef:95] As such, administrative law scholars should be pay far greater attention to collaborative analysis. Is it working? How can it be improved? Scholarly oversight of this tool is, to some degree, erasure of the people to whom it gives voice. [95:  Vitally, collaborative analysis is not the only mechanism through which federal agencies incorporate Indigenous and traditional excluded persons from federal decisionmaking. For example, Section 7 (tribal consultation) under the National Environmental Policy Act and public participation through the Administrative Procedure Act and Environmental Impact Statement of the National Environmental Policy Act also provide valuable opportunities for public participation from diverse stakeholders.] 


1. [bookmark: _Toc77681689]Reduced Costs, Increased Resources

Collaborative governance allows agencies to focus on their core objective:  protecting the environment. First, sub-Part (a) discusses how collaborations can garner private resources to further agencies’ pursuit of an environmental objective. Next, sub-Part (b) discusses how agencies can save time and resources through effective use of collaboration. Together, these parts show that collaboration is a valuable tool in advancing environmental objectives by maximizing resources and lessening costs.

[bookmark: _Toc77681690]Private Resources for Public Environmental Objectives

Collaborations facilitate private contributions to public environmental objectives. Stakeholders contribute resources, lobbying power, and litigation to advance objectives in ways that agencies, acting alone, could not. Through collaboration, agencies act as coordinators to garner more resources to achieve important environmental aims such as clean air, clean water, and robust wildlife populations.
First, collaborations attract private resources to public environmental objectives. Agencies can achieve more for environmental objectives than they could through federal funding and statutory mandates alone. For example, agencies could not require a landowner to house translocated endangered species without takings compensation. Yet, a landowner might agree to do that through a candidate conservation agreement to avoid their property becoming critical habitat designation. A growing environmental law literature shows landowners contributing to environmental objectives through collaborative governance, including supplemental environmental projects and natural resource damages. These contributions achieve goals that federal statutes alone do not reach, such as retributive justice when companies harm vulnerable communities or quick funding to remediate oil spills that would otherwise take decades to clean.
Second, collaborative partners can achieve outcomes that agencies cannot. For example, a federal agency cannot lobby Congress. Yet, members of stakeholder collaborations can. The 4FRI collaboration in Arizona receives tens of millions of dollars a year in federal funding and employs a robust full-time staff of specialists. It has become the poster child of collaboration.[footnoteRef:96] This result is largely due to lobbying efforts by stakeholders who believe in their project and lobby in Washington, D.C. on behalf of it. [96:  Bradshaw, supra note 23, at 443 (“[4FRI t]he ‘poster child’ of Forest Service collaborations, this stakeholder group has received hundreds of millions of dollars in Congressional funding over the past eleven years.”).] 

[bookmark: _Ref78135634]Third, collaborative partners can litigate to achieve environmental outcomes if outside interests stymie agencies. Sue-and-settle litigation occurs when environmental non-governmental organizations sue an agency for failure to comply with statutory mandates, then enter into a settlement that effectively creates regulation in the form of an enforceable settlement agreement.[footnoteRef:97] This well-documented practice creates a perception of agency collusion with ideologically aligned stakeholders to the exclusion of others.[footnoteRef:98] Commentators describe it as widespread under the Clean Air Act, Clean Water Act, and Endangered Species Act.[footnoteRef:99] Although detested by excluded groups, advocates could suggest that sue-and-settle creates a backstop against abusive collaborative process and capture concerns. [97:  Henry N. Butler & Nathaniel Harris, Sue, Settle, and Shut Out the States: Destroying the Environmental Benefits of Cooperative Federalism, 37 HARV. J.L. & PUB. POL’Y 579, 581–83 (2014); Stephen M. Johnson, Sue and Settle: Demonizing the Environmental Citizen Suit, 37 SEATTLE U. L. REV. 891 (2014); Ben Tyson, Note, An Empirical Analysis of Sue-and-Settle in Environmental Litigation,  100 VA. L. REV. 1545 (2014).]  [98:  See, e.g., WILLIAM KOVACS ET AL., U.S. CHAMBER OF COM., SUE AND SETTLE: REGULATING BEHIND CLOSED DOORS 22–24 (2013).]  [99:  Tyson, supra note 97, at 1548.] 


[bookmark: _Toc77681691]Reduction in Litigation Risk

In addition to generating resources, collaborative governance can also save agencies litigation costs and associated time delays. Collaborative governance shields agency decisions from litigation by crafting solutions acceptable to potential litigants. In environmental contexts, litigation can delay important projects to achieve time-sensitive environmental outcomes. Yet, the citizen suit provisions embedded in many environmental statutes enable any party to sue the acting agency. As a result, litigation can create years of delay that prevents well-thought-out decisions from going forward, producing devastating socioecological effects.
Stakeholder collaborations insulate agencies from litigation risk. Certainly, they do not remove the potential for aggrieved parties to sue, seeking judicial relief from the agency decision. They do, however, signal to courts that decisions met the requisite “hard look” requirement contained within some environmental statutes. Accordingly, courts privilege sufficiently inclusive stakeholder collaborations.
For example, imagine that the Forest Service seeks to reduce the risk of a catastrophic wildfire near a city center by removing bushes and dead trees in a National Forest. The Forest Service has roughly three alternatives:  It can engage in prescribed burns (intentionally set and carefully managed fire), mechanical thinning (cutting down trees using Western timber harvest practices), or hand thinning (a slower and more laborious process of removing trees that are less harmful to the ecosystem). The Forest Service may choose any of these alternatives after undergoing the National Environmental Policy Act analysis. Yet, parties would likely litigate any of these alternatives without collaboration, creating costs and delays. 
Collaborative governance transforms potential litigants into decision-makers. Through collaboration, stakeholders might negotiate a mutually acceptable outcome, which might involve partial prescribed burning, mechanical thinning, and privately funded supplemental environmental projects to offset the ecological harms. Imagine the Forest Service issues an Environmental Assessment with this plan, which results in a finding of no significant impact. If litigated, the court will consider whether the agency's decision was arbitrary and capricious. The existence of a robust collaborative group will be noted in the Environmental Assessment and may allow the court to find that the purpose of NEPA has been satisfied.[footnoteRef:100] Thus, the front-end work of collaboration serves to lessen the back-end threat of litigation and the likelihood that litigation will be successful. [100:  See Citizens for Smart Growth v. Peters, 716 F. Supp. 2d 1215, 1230 (S.D. Fla. 2010) (noting that meetings with stakeholder groups and public involvement meet the aims of NEPA).] 

In Center for Environmental Law & Policy v. U.S. Bureau of Reclamation,[footnoteRef:101] a court rejected a motion for summary judgment. Environmental Plaintiffs Center for Law and Policy and the Columbia Riverkeeper sued the Bureau of Reclamation, alleging a violation of the National Environmental Policy Act for failure to timely issue an Environmental Assessment or Environmental Impact Statement. The proposed action was the second phase of developing hydroelectric power from the Grand Coulee Dam in the Columbia River. This complicated project included state, federal, tribal, and environmental interests. Washington State enacted legislation directing its Department of Ecology to “aggressively pursue the development of instream and out-of-stream uses” of water. In response, the Department developed an advisory group comprised of tribal governments, state and federal agencies, and stakeholder groups. [101:  715 F. Supp. 2d 1185 (E.D. Wash. 2010).] 

In assessing whether the federal Bureau of Reclamation violated the NEPA requirement, the court noted several factors. It stressed, “[P]erhaps most importantly, this project represents the culmination of a long process between multiple stakeholders, including state and tribal agencies, public utility districts, irrigation districts, and environmental groups. The final E[nvironmental] A[ssessment] details this diverse policy group’s influence on policy choices, priorities, and consideration of alternatives. Given this backdrop, the Court does not find the EA’s consideration of alternatives to be arbitrary or capricious.”[footnoteRef:102] The acting agency did not develop the project in a vacuum, but instead built upon and incorporated an extensive history of collaboration between multiple stakeholders.” This decision was not an outlier; courts routinely look to the existence of robust stakeholder groups as evidence that agencies meet the aims of NEPA to consider significant impacts of proposed actions and inform the public.[footnoteRef:103] [102:  Id. at 1194–95.]  [103:  See, e.g., Citizens for Smart Growth, 716 F. Supp. 2d at 1230.] 


[bookmark: _Toc77681692]IV. Agencies Working Around Property Rights

A fundamental tension exists between the goals of regulatory agencies and strength of private property rights in the United States. Unlike many other countries, the U.S. Constitution enshrines a right to private property, which the government cannot take without just compensation.[footnoteRef:104] Landowners routinely mount takings challenges to agencies with regulatory portfolios that intersect with land and natural resources, arguing that federal regulation impinges private property rights in ways that require compensation. This push-pull between regulation and property rights is undertheorized because the field of administrative law scholarship rarely studies the the thirteen federal agencies that manage public lands and resources, although they govern roughly half of the landmass of the United States. This Part turns towards those agencies, showing how the dynamics of ecosystems does not square with the perceived dichotomy between regulation and property.   [104:  U.S. Const. amend. V. ] 

[bookmark: _Ref78142019]An emerging theory of “multi-dimensional property” is displacing conventional understandings of property as either public or private.[footnoteRef:105] This growing interdisciplinary literature observes that effective administration of large-scale environmental resources requires coordinating control over many diffuse land parcels.[footnoteRef:106] It notes that various natural resources exist in three-dimensional space, with overlapping vertical particles to oil and gas, water, minerals, land, and airspace.[footnoteRef:107] Different resources can be owned by different propertyholders within vertical space. Moreover, many regulated resources (such as clean air or clean water) span hundreds or thousands of underlying property parcels, which may be public (local, state, or federal), private, or tribal.[footnoteRef:108] Many natural resources operate at different scales of efficient management than land.[footnoteRef:109] Firescapes, for example, may be comprised of tens of thousands of acres whereas land parcels may be bundled in ownership parcels of roughly 160 acres.[footnoteRef:110] Thus, effectively regulating the environmental issue requires coordinating many diffuse property owners.[footnoteRef:111] Regulation is one way for government actors to consolidate control over landscape-level resources.[footnoteRef:112] [105:   Karen Bradshaw, Billy Christmas & Dean Lueck, An Introduction to ‘Overlapping Resources and Mismatched Property Rights’ 14 International J. of the Commons 553, 554 (2020) (“Prior dichotomies between “human” and “natural” uses are dissolving. Bold new conceptions of socio-environmental models are emerging… Modern property theorists are exploring the coordination problems emerging from overlapping but unaligned property boundaries.”).]  [106:  This literature is situated at the nexus of property law, natural resources economics, political science, and sustainability. Dozens of papers in these fields observe that resource rights are not aligned with the property parcels at which we envision land governance occurring. For a few foundational pieces in this literature, see Henry E. Smith, Semicommons Property Rights and Scattering in the Open Fields, 29 J. LEGAL STUD. 131 (2000);  Robert C. Ellickson, Property in Land, 102 YALE L.J. 1315 (1993). ]  [107:  Karen Bradshaw & Bryan Leonard, Virtual Parceling, 14 INTERNATIONAL J. COMMONS 597 (2020).]  [108:  See Bradshaw & Lueck, supra note 14, at 2507.]  [109:  Id. (coining the term “landscape-level resources” for resources that operate at a scale of efficient management greater than typical land ownership parcels).
]  [110:  Karen M. Bradshaw, Backfired! Disorted Incentives in Wildfire Suppression Techniques, 31 UTAH ENVTL. L. REV. 155, 160-61 (2011) (diagrams showing that a single firescape encompasses many underlying land parcels). To extend this concept to another natural resource, consider Bradshaw & Leonard, supra note __ at 601-02 (diagrams showing that a single oil reserve contains only five oil parcels but thousands of land parcels).]  [111: 
 Bradshaw, Christmas & Lueck supra note __ at (“Property rights alone are insufficient to understand a landscape. One must include a far more pluralistic—and frankly complex—set of factors including: tensions between local, state, federal, and tribal concerns; the unique geophysical, meteorological, and ecological features of the specific area; and the overlapping layers of rules and laws that govern the area.”).]  [112:  Bradshaw & Leonard, supra note __ at 605-04 (also considering eminent domain, public lands ownership, and the public trust doctrine as other mechanisms through which the government can exercise control over landscape-level resources).] 

This Article extends the existing literature to advance the novel claim that environmental regulation, like property rights, also requires collective coordination. Environmental issues are inherently related to uses of the land and resources, each of which may require collective coordination. Nested systems of rights and resources require coordinated management to function well.[footnoteRef:113] [113:  J.B. Ruhl & Robert L. Fischman, Adaptive Management in the Courts, 95 MINN L. REV. 424, 428 (2010) (“[N]atural resources policy has gravitated to a model of nested, ever-changing, complex ecosystems, the essence of which demands a management policy framework every bit as dynamic as the ecosystems it seeks to manage.”); J.B. Ruhl & Robin Craig, Designing Administrative Law for Adaptive Management, 67 VAND. L. REV. 1, 7 (2014).] 

The multidimensional model of property explains why Environmental Law cannot depend upon the implementation of statutes alone. Instead, environmental laws intersect with property rights, bundled in ways not obvious through land ownership alone. Understanding that property rights to different resources can be bundled at different scales is crucial to understanding how to address related issues of environmental management. Large resources operate at a scale of efficient management that exceeds what a single agency can govern,[footnoteRef:114] at least without running afoul of takings jurisprudence or political backlash. [114:  Bradshaw & Lueck, supra note 14, at 2511–12.] 

Western conception of property divides the world into owners, non-owners, and government. This account erases the interests of non-owners, requiring them to filter through the government. Yet people who do not own lands may still have rights to it, some of which are private (as with a person who owns oil but does not own the land above it) and others of which are public (as with the public trust doctrine allowing all citizens to access the beach. Collaborative governance provides a mechanism for potential or actual rights holders to assert their interests.
For example, ownership of airspace rights or water rights do not perfectly correspond to land parcels. One person might own the land, and another might own the water that flows through it. Further, different kinds of property have different shapes that lend themselves to different governance regimes—as with “long and skinny” resources such as rivers, hiking trails, and oil and gas pipelines versus “short and squat” resources such as national parks, lakes, and fire sheds. Environmental statutes that are national in scope state a goal – such as clean air or clean water – but cannot anticipate the many varied and localized resource management features necessary to achieve that objective. Through collaborative governance, agencies can actualize federal goals on a local level in a manner that is more responsive to local resource conditions. In this way, multidimensional property explains the need for collaborative governance working in tandem with the federal statutory regime to achieve certain environmental objectives.[footnoteRef:115] [115:  Part III explores the implications of this observation on property theory.] 

C. [bookmark: _Toc77681693]Critiques and Responses to Collaborative Governance
This Article has argued that collaborative government is an important component of addressing environmental issues. This Part identifies, then responds to, alternative ways of viewing collaborative governance.  
As a threshold matter, even if collaborative governance is subject to the critiques outlined below, that does not eliminate the benefits garnered from this approach. Inclusiveness and lessening litigation risk serve valuable benefits on time-sensitive environmental issues. The mere fact that collaborative governance in environmental law achieves outcomes otherwise unachievable renders it necessary.
Nevertheless, I take the possible critiques of this approach seriously and discuss potential critiques along the lines  of: (1) capture; (2) litigation avoidance; (3) a preference for cost-benefit analysis; and (4) finding “right” answers below. 

1. [bookmark: _Toc77681694]Capture

[bookmark: _Ref78388901]One critique might be that collaborative governance is not reflective of inclusion but instead reflective of property owners’ yielding influence over government action. Under this account, landowners have long wielded power over government and now use collaborations to water down implementation of environmental standards. [footnoteRef:116] Through participation in policy and implementation decisions, with the threat of litigating unpopular agency decisions, landowners may be subverting improvements to public goods by infusing their interests into agency decision-making. [116:  MARTIN NIE & PETER METCALF, BOLLEE CENT. FOR PEOPLE & THE FORESTS, THE CONTESTED USE OF COLLABORATION & LITIGATION IN NATIONAL FOREST MANAGEMENT 17 (2015) (describing interviews with nine representatives of conservation groups who reported believing that that “collaboration is a venue in which industry will inevitably dominate . . . because they have the organization and financial capacity and resources to participate over the long haul”).] 

Although this account of collaborative governance may be partially true, it does not negate the importance of inclusiveness of Indigenous, overburdened groups, and rural voices available through collaboration. It is well-known that property owners wield considerable influence in the legislative process through lobbying. So too do industry actors incorporate their interests through negotiated rulemaking processes through agencies. Thus, the influence of industry, property owners, and the wealthy on the legislative and administrative process is beyond question—but also not confined to collaborative governance.
Also, courts can intervene if landowner interests highjack collaborative processes. In Western Watersheds Project v. Kraayenbrink,[footnoteRef:117] a court found that Bureau of Land Management regulatory revisions inappropriately limited input from the non-ranching public. The court noted that procedural rules surrounding public engagement limited participation and unilaterally solved the issue. [117:  538 F.Supp.2d 1302, 1324 (D. Idaho 2008), relevant part aff’d, 632 F.3d 472, 487–89,  491–92 (9th Cir. 2011). ] 

Additionally, industry wielding influence in regulatory processes may raise eyebrows but is not per se negative. Industrial actors often have expertise and insights not available to regulators. Further, collaborative governance opens the door to industry adding resources to achieve environmental objectives—money, time, and in-kind services. Although federal agencies could not demand these resources, they undoubtedly benefit from them. As a result, landowner participation may further environmental outcomes if properly managed, particularly because the threat of a statutory backdrop establishes a strong starting point for agencies.
On a different note, it is interesting to note that the same capture concerns that apply to property owners might also be extended to environmental non-governmental organizations. Landowners often raise concerns that federal agency officials are aligned with and overly responsive to environmental NGOs. If the same capture concerns are being raised simultaneously against opposed parties—as with landowners and environmental NGOs—that might serve as a good indication that the process is balanced. Additionally, Professor Eric Orts notes that “government ‘experts’ are usually bureaucrats responding to heavy political influence.”[footnoteRef:118] He argues that collaborative processes offset political ideology through transparency and inclusion of polarized groups.[footnoteRef:119] [118:  Orts & Conglianese, supra note Error! Bookmark not defined., at 302.]  [119:  Id. ] 


2. [bookmark: _Toc77681695]Agencies as Litigation Avoidant

Another critique suggests that collaborative governance is not actually targeting inclusion but rather seeking to diminish litigation risk. Agency officials are cognizant that people who care deeply about an issue comprise stakeholder collaborations. Ongoing participation further signals that the stakeholders have sufficient interests and time to litigate if the agency decision does not align with their interests. In other words, many stakeholders walk into the collaboration with “litigation in their back pocket”—a meaningful threat that they will litigate to stall or overturn an agency decision if the agency does not take their considerations into account. Against this backdrop, it is easy to assume that agency officials might capitulate to special interests to avoid litigation.
This critique is problematic in several ways. First, it characterizes agency officials as willing to avoid doing their jobs to avoid litigation.[footnoteRef:120] In practice, agency officials tend to be committed to the environmental objectives of their organization.[footnoteRef:121] Career advancement requires receiving and maintaining the respect of coworkers and superiors in hierarchical agencies. Thus, the structure of land and resource management agencies mitigates the concern of overly flexible officials. Instead, agency officials benefit from avoiding conflict and adhering to the organization's goals and mandate as understood by other agency officials.  [120:  NIE & METCALF, supra note 116, at 20 (describing conservation organization interviewees as suggesting “the agency repeatedly fails to follow the law and their own regulations and planning standards”).]  [121:  The authors of a study reporting criticism of collaborations note:  “Unlike most of those interviewed for this project, we view collaboration as a positive development
. . . .” NIE & METCALF, supra note 116, at 27.] 

Further, many agencies administering environmental statutes have an ongoing presence in the region in question. This enduring geographical connection creates a “repeat transactors” relationship, in which the agency will repeatedly negotiate with the stakeholder interests over time across a variety of interests. This connection thus avoids the “single player” problem by creating ongoing trust and reputational consideration between actors. As a result, agency officials are incentivized to act fairly and with transparency—even if they reach an outcome with which some stakeholders will not agree.
Additionally, many agency officials ideologically align with their work. Simply put, people who work for agencies tend to care about their work and the communities in which they are doing it. For example, very few people chose to devote their life work to the National Park Service or Forest Service who are ambivalent about nature. Instead, environmental officials tend to have a propensity towards protecting nature. Experienced agency officials are pragmatic and even political when considering policy outcomes. Still, they tend to be devoted to the goals of their mission and the importance of adhering to statutory mandates as they understand them.
Finally, both courts and other agencies provide a check against agency capitulation to private demands. If agencies exclude stakeholders from the processes, they may access the courts through intervention or amicus briefs. For example, in Earth Island Institute v. Nash,[footnoteRef:122] a court granted leave for the Yosemite Stanislaus Solutions, a collaborative group, to file an amicus brief over the parties’ objections to the litigation. The court noted that the stakeholder group offered a perspective distinguishable from the NGO and government parties, and allowed the amicus brief.[footnoteRef:123] Similarly, courts have allowed states to intervene in sue-and-settle litigation to diminish the potential for collusion between agencies and NGOs. Such judicial willingness to engage directly with potentially disenfranchised stakeholder groups diminishes concerns about agency officials working with some groups to exclude others. [122:  No. 1:19-cv-01420, 2019 WL 6790682 (E.D. Cal. Dec. 12, 2019)]  [123:  Id. at *2.] 

Other agencies also provide a check against capture. For example, Fish and Wildlife Service sued the Bureau of Land Management when it privileged local ranching interests but disallowed other non-ranching interests.[footnoteRef:124] The Agency noted that it was “most concerned that public coordination is not required.” In this way, the Fish and Wildlife Service flagged for the court that public participation was lacking. The court responded by overturning the Bureau of Land Management decision. In this example, we see judicial action as a check on a capture agency. [124:  Watersheds Project v. Kraayenbrink, 538 F. Supp. 2d 1302, 1320–21 (D. Idaho 2008), relevant part aff’d, 632 F.3d 472 (9th Cir. 2011).] 


3. [bookmark: _Toc77681696]Collaborative Analysis versus Cost-Benefit Analysis

Scholars might also critique collaborative governance’s reliance on collaborative analysis to make decisions relative to using cost-benefit analysis. Cost-benefit analysis is beloved by many administrative law scholars, who suggest that this mathematical approach to calculating costs and benefits guides sound decision-making.[footnoteRef:125] Yet, even advocates of cost-benefit analysis admit it is a poor fit for some environmental issues, such as climate change and administering the Endangered Species Act.[footnoteRef:126] Despite these reservations, scholars have long viewed cost-benefit analysis as the only game in town for agency decision-making.[footnoteRef:127] [125:  CASS R. SUNSTEIN, THE COST-BENEFIT STATE: THE FUTURE OF REGULATORY PROTECTION (2003); Elena Kagan, Presidential Administration, 114 HARV. L. REV. 2245, 2353 (2001) (noting the “ever-widening appreciation of the role of cost-benefit analysis and comparative risk assessment in the formulation of administration policy”); Alan H. Sanstad, Abating Carbon Dioxide Emissions from Electric Power Generation: Model Uncertainty and Regulatory Epistemology, 44 J. LEGAL STUD. S423, S423 (2015) (“Computational modeling has become a primary regulatory methodology in the decades since the modern American environmental policy regime was established . . . .”). Detractors of cost-benefit analysis suggests that it is little more than hand waving to support a desired outcome, and can lead to morally problematic outcomes if mechanically applied. See generally FRANK ACKERMAN & LISA HEINZERLING, PRICELESS: ON KNOWING THE PRICE OF EVERYTHING AND THE VALUE OF NOTHING (2004); MARK SAGOFF, THE ECONOMY OF THE EARTH: PHILOSOPHY, LAW, AND THE ENVIRONMENT 10-11 (1988); John Bronsteen et al., Well-Being Analysis vs. Cost-Benefit Analysis, 62 DUKE L.J. 1603 (2013).]  [126:  Eric A. Posner & Jonathan S. Masur, Climate Regulation and the Limits of Cost-Benefit Analysis, 99 CALIF. L. REV. 1557, 1563 (2011) (noting the limitations of cost-benefit analysis for political questions and contested normative issues such as climate change).]  [127:  Sidney A. Shapiro & Christopher H. Schroeder, Beyond Cost-Benefit Analysis: A Pragmatic Reorientation, 32 HARV. ENV’T L. REV. 432, 462 (“Notwithstanding the previous important criticisms, CBA has remained the dominant policy technique within the federal government.”).] 

First, it is worth noting that decision-making tools go in and out of vogue. In Victorian England, Queen Elizabeth I’s key advisor gazed into a crystal ball to make predictions and decisions. For hundreds of years, judges assessed innocence and guilt through trials of ordeal. [footnoteRef:128] Modern thinkers view crystal balls and trials of ordeal with amused disdain—while ironically clutching tightly to our own, current iterations of decision-making tools that can yield the “right” answers.[footnoteRef:129]   [128:  A person placed in water with their limbs bound who sunk was innocent; if they floated, they were a witch and should be burned at the stake. Another would be handed a burning hot object. If they were not burned, it was evidence that God knew they were innocent. Again – reasonable people at the time believed this – or at least pretended to. See generally Peter T. Leeson, Ordeals, 55 J.L. & ECON. 691 (2012).]  [129:  Judges use precedent, cannons of interpretation, originalism, and jury verdicts. Agencies use cost-benefit analysis, scientific evidence, or public participation processes. Increasingly, we look towards algorithms to guide outcomes.] 

[bookmark: _Ref506792994]Like their predecessors, the modern decision-making tool of cost-benefit analysis is inherently subjective:[footnoteRef:130] Wielded by a wise person, the tool yield a reasonable answer. If a sadist wields the tool, chaos can ensue. Democracy escapes this problem not by creating a better crystal ball but instead by increasing the number of hands on the ball. Many hands touch high-stake decisions; the Constitution embeds this principle into our government and our national ethos. Elections, separation of powers, and jury trials remove the potential that any crystal ball might yield too much power. In other words, there are democratic protections against collaborative analysis being used irresponsibly in the form of the structure of government. [130:  Sidney A. Shapiro, OMB and the Politicization of Risk Assessment, 37 ENV’T L. 1083, 1097–98 (2007); H. Spencer Banzhaf, Objective or Multi-Objective? Two Historically Competing Visions for Benefit-Cost Analysis, 85 LAND ECON. 3, 6 (2009). To note one key issue, choice to not inputting distributional weights into cost benefit analysis is not a normatively neutral decision; it implicitly benefits the wealthy.] 

Second, many criticisms that extend to collaborative analysis extend equally to cost-benefit analysis. Both tools provide cover for agencies making tough choices. Using tools that experts agree are sound creates a show of soundness to observers and courts. Both tools confer a degree of seriousness to the decision-making process, which lessens the likelihood of success of challenges to the conclusion. 
Third, advocates of cost-benefit analysis should consider how their tool of choice limits inclusiveness relative to collaborative analysis. Science and economics have long been the favored crystal balls of environmental law scholars. Yet, very few Americans can read and engage in mathematical analysis and scientific studies. [footnoteRef:131] To limit decision-making to those who can diminish the value of other perspectives, such as traditional ecological knowledge or a first-person account of the environmental justice effects of decision-making. Environmental contexts affect diverse groups of people and thus benefit from diverse inputs into policymaking. [131:  The same could be said for evidence-based outcomes or the use of judicial precedent. The parallels with science are clear, in which scientists insists that theirs is the only voice at the table that matters – that their field and insights should necessarily drive outcomes, above any other perspective.] 

Many would suggest—rightly, I think—suggest that both cost-benefit analysis and collaborative analysis provide vital information-forcing functions and allow for democratic inputs. For example, public processes force agency decision-makers to engage with the people affected by their actions directly. Evidence-based standards require agencies to grapple with scientific standards. Cost-benefit analysis requires policymakers to explicitly identify and estimate the costs and benefits of a project, including those which might not be immediately apparent. Juries and stakeholder collaborations incorporate external perspectives reflective of the community and increase the number of decision-makers. Statutory requirements can require agencies to compare alternatives to the plans they undertake and, therefore, actually consider other options before acting. The tools provide an information-forcing function, increasing transparency that fuels democratic accountability. 
In a final observation, if you see someone holding a crystal ball (or mathematical model), you want to look beyond the tool and understand more about the person holding it. I believe that ordinary people intuitively understand that crystal balls do not mystically produce correct answers. But, they want to think there is something that guides their community to the right outcome. So, they look beyond the ball and see who is holding it. If one’s political party is holding the crystal ball, what it predicts will likely be viewed as correctly. If ones’ opposing political party is holding the ball, the ball itself should be thrown to the ground and shattered.
All of this is to say: I believe it matters less how a decision is made than who is making it. Forcing a choice between cost-benefit analysis and collaborative analysis is a false dichotomy:  both are fine decision-making tools that can be well-suited to certain circumstances. 

4. “Right” Answers

A final critique suggests that there are “right” answers to regulatory problems, which lay actors might get wrong.[footnoteRef:132] Environmental issues tend to be polarized, with one side of an issue dismissing or attacking another. Stakeholder collaboration can reduce polarization, producing more, quicker progress on the objective than simply stating and defending a position.[footnoteRef:133]  [132:  Orts & Conglianese, supra note Error! Bookmark not defined., at 290–91 (“Many academics harbor a false confidence in the superiority of modern science and economics to provide concrete, generalized answers to most, if not all, environmental policy questions.”).]  [133:  I acknowledge that some readers may believe such capitulation is unacceptable or unethical—that some issues are so important that there is no room for any alternative perspective. Some ideological purists play a valuable role in a democracy by forcing agencies, stakeholder collaborations, and public discourse to grapple with more extreme positions. Frankly, I am glad they exist—society should be forced to grapple with the implications of their choices. But, in a democracy—and particularly in the context of agency administration of environmental law—ideologically committed objectors and advocates alike are sometimes (but not always) overruled by middle-ground positions.] 

For example, climate experts might suggest that incontrovertible evidence of climate change renders alternative beliefs invalid, thus unworthy of inclusion through a stakeholder process.[footnoteRef:134] The problem is implementation. Because we live in a democracy, policy positions can be totally correct and politically infeasible. Attempting to circumvent naysayers may slow or derail the ultimate goal. [134:  Indeed, this is a position several major newspapers have taken—refusing to publish anything written by climate skeptics.] 

To provide another example from a different political perspective, consider the Dakota Access Pipeline (DAPL). The Army Corps of Engineers believed the law required them to issue permits to the Dakota Access Pipeline (DAPL). In the agency’s assessment, there was a clear “right” answer. As a result, the Corps forewent stakeholder collaborations or even preparing an Environmental Impact Statement. Neglecting this process meant that agency officials were unaware of the degree and strength of opposition to the alternative it had suggested. Had it undergone the public participation process, including the requisite Section 7 process, the Corps certainly would have better understood the widespread public opposition to running the oil and gas pipeline across lands with cultural and resource significance to the Standing Rock Sioux. The Environmental Impact Statement would have forced the agency to take a hard look at alternatives, such as routing the pipeline through Bismark, North Dakota. The agency would have likely become aware of the strength of feeling about the issue and formed a stakeholder collaboration, which could have produced information that the agency needed in advance of its decision. By avoiding this process because it thought it had a “right” answer—the agency created years of delay, negative national attention, and cost to the public fisc. Ironically, the years-long dispute resulted in a court order of the Environmental Impact Statement, which the agency had tried to avoid.
Many people feel there is one correct outcome concerning both climate change and Dakota Access Pipeline. Nevertheless, both are controversial topics, with another side feels strongly—no matter how much agencies might like to wish away the dissenting stakeholders. In each case, trying to force through agency action without engaging stakeholders produces expensive delays. Stakeholder inclusion might produce an outcome—even if not the full and desired outcome—with which both sides can live. Paradoxically, it seems that the slow process of collaborative governance may produce a better, faster resolution to environmental outcomes. 
D. [bookmark: _Toc77681697]Redefining Environmental Law
Stakeholder collaborations are widespread throughout Environmental Law. Agencies use them in tandem with federal statutes to address environmental issues. Environmental law requires collaborative governance: in practice, multiparty stakeholder collaborations, not top-down agency implementation of statutes—tend to produce the outcomes on many of our most pressing environmental issues, ranging from climate change mitigation to biodiversity preservation, to wildfire policy, to oil and gas policy. 
	Most Environmental Law scholars have focused on federal statutes, which has created a widespread focus on statutes in environmental law. This oversight is understandable. LexisNexis and Westlaw searches reveal statutes but not the collaborations behind them. Yet, in practice, the administration of environmental law looks much more like the communal governance regimes envisioned by Elinor Ostrom in Governing the Commons.  Ostrom countered the “tragedy of the commons” concern that communally owned resources were subject to overuse. She instead demonstrated that groups of local resources users could effectively develop and enforce rules to effectively share resources in a manner that did not deplete the resource.[footnoteRef:135] As applied to environmental issues, we might imagine the issues as a commons – pollution, firesheds, public lands. Collaborative governance allows resource users to work together to balance externally imposed rules (federal statutes) against localized conditions. In this way, environmental issues benefit from a federalized assessment of public goods and an Ostrom-esque social-ecological system. [135:  Elinor Ostrom, Beyond Markets and States: Polycentric Governance of Complex Economic Systems, 100 AM. ECON. REV. 641, 641 (2010).] 

	In this view, agency officials act not as top-down decision-makers but instead as facilitators of communal management regimes who provide guidance and a backstop against abuse. Unlike purely private management of commons, federal involvement allows an infusion of nationalized concerns into local land and resource policy management. For example, federal decisions are subject to Environmental Justice considerations, which state or local level collaborations might not include. By retaining final decision-making authority, federal agencies maintain fidelity to national objectives. Incorporating stakeholder feedback makes policy that is more palatable, cheaper to implement, and less likely to be litigated.
	One way to understand the role of collaborative governance in environmental law is to revise environmental issues and property rights as intertwined. If we envision environmental law as managing the negative externalities of property use, it becomes clear that collaborative governance forces a greater degree of internalization of the harms of property use. This conception links the causes of environmental harm (pollution, detraction from public goods such as biodiversity) to its causes (industrial land uses, agricultural uses, land development). Perhaps more importantly, stakeholder collaborations bring together the people causing the harms and the people experiencing them.
	There is undoubtedly a role for federal agencies to apply and enforce laws in a top-down manner. For example, agencies must address willful polluter’s blatant and intentional violations of environmental laws. Many environmental issues are less clear-cut, however. Who among many polluters should lessen emissions, and how? Will they receive compensation for reducing emissions when other, potentially worse, polluters do not? Involving the affected stakeholders can facilitate more information, direct representation from the vulnerable stakeholders, and facilitate negotiation between parties.

II. [bookmark: _Toc77681698]Implications for Environmental Law
and Property Theory

Adding collaborative analysis to the suite of tools in Administrative Law has important implications for the seldom explored nexus of Administrative Law and Property Law. Understanding how agencies reach decisions in practice suggests that courts should be looking at questions beyond mere statutory interpretation when adjudicating some agency decisions. Exploring procedural questions around fairness and inclusion may provide additional insight.
The remainder of this Part explores these questions. Part A explores how collaborative analysis can serve as an invitation to reconceptualize administrative law as more expansive and exciting field. Part B discusses the implications of collaborative analysis on property theory and sets forth a novel tentative hypothesis: that public lands may be operating as semi-commons, in which a mix of public, private, and Indigenous government actors are co-creating management regimes. 
A. [bookmark: _Toc77681699]Revitalizing Environmental Law

[Note:  This sub-Part will expand to discuss how collaborative governance relates to President Biden’s 2021 Executive Order 14008 (on climate change and environmental justice) and commitment to incorporating Traditional Ecological Knowledge into federal agency decisionmaking].

The unspoken secret of Environmental Law as a field of legal scholarship is its narrowness; it is boring when it should be exciting.[footnoteRef:136] Students show up to our classes to save the world and are sorely disappointed to learn that the professor will spend the semester discussing the minutia of the Clean Air Act. Unfortunately, it is also true that these statues are now decades old and poorly suited to the extent of the current environmental crisis.  [136:  Aagaard, supra note 19, at 1240 (“Environmental law has a clear canon of statutes that . . . . consists of four major anti-pollution statutes administered by the Environmental Protection Agency . . . along with two other statutes, the National Environmental Policy Act (NEPA) and Endangered Species Act (ESA).”).] 

The gap between the kind of environmental law that talented future lawyers want and the field of environmental law as it exists in law classrooms and casebooks is vast. The gap between the current environmental statutes and environmental issues is still wider. [footnoteRef:137] [137:  Freeman & Spence, supra note 33, at 7 (describing statutory obsolescence on the issues of climate change and modernizing electricity policy, stating:  “In both policy domains, the responsible federal agencies have had to wrestle with the rise of important new problems requiring attention, but in neither domain has Congress spoken decisively and comprehensively about the central pressing issues.”); Aagaard, supra note 19, at 1297 (“If it is to succeed in protecting human health and the environment, the environmental law of this new century may need to evolve into something that looks quite different than the extant environmental law canon.”).] 

With new science and information, anthropocentric statutes that focus primarily on controlling pollution to prevent human illness from chemicals are simply not enough. Yet, in practice, environmental law is making meaningful headway on goals including climate change mitigation, inclusion, and environmental justice.
	Similarly, a myopic focus on federal statutes and the Environmental Protection Agency leaves much on the table. The Environmental Protection Agency regulates chemicals and pollutants. It is not the frontlines of climate change adaptation. Instead, thirteen land and resource management agencies use tools virtually unstudied by administrative law scholars to address disaster response and public lands issues linked to climate change.[footnoteRef:138]  [138:  Bradshaw, supra note 27, at 658; Robert Fischman et al., supra note 8, at 976.] 

Part II.A introduced a set of environmental problems—including biodiversity loss, climate change, and wildfire—that narrow conceptions of Environmental Law cannot reach. Collaborative governance is bridging the gap.
To provide an example of how collaborative governance gives new purchase on one of these pressing issues, consider the use of wildfire in Six Rivers National Forest. In Northwestern California, the Forest Service neglected Six Rivers National Forest for decades following intensive logging. As a result, the poorly managed public forest lands pose a devastating, life-threatening fire risk.[footnoteRef:139] The Karuk Tribe, an adjacent landowner, has used fire since time immemorial to reduce the risk of catastrophic high-severity wildfire, as well as practical and cultural resources.[footnoteRef:140] Yet, federal law prevents non-agency actors from lighting fires. Collaborative efforts emerged to link Karuk fire practitioners with state and federal fire agencies and The Nature Conservancy to reintegrate fire into the landscape.[footnoteRef:141] These nascent efforts are moving too slowly, however. On September 8, 2020, the Slater fire burned the ancestral lands of the Karuk, including the town of Happy Camp, where nearly 200 homes burned.[footnoteRef:142] [139:  Laurence Du Sault, The Karuk Tribe Fights a Growing Wildfire Threat and a Lack of Funding; Surrounded by Forests They Often Can’t Manage Without Breaking the Law, California Tribes Struggle To Protect Themselves from Wildfire, HIGH COUNTRY NEWS (Mar. 12, 2019), https://www.hcn.org/issues/51.6/tribal-affairs-in-california-the-karuk-tribe-fights-a-growing-wildfire-threat-and-a-lack-of-funding.]  [140:  Conrad et al., supra note Error! Bookmark not defined..]  [141:  Page Buono, The Fire We Need: Can Managed Fire Heal More than Just the Forests?, HIGH COUNTRY NEWS (Apr. 24, 2020), https://www.hcn.org/articles/south-wildfire-the-fire-we-need.]  [142:  Vivian Ho, Fire Tore Through the Karuk tribe’s homeland. Many Won’t be able to rebuild, The Guardian (Oct. 23, 2020)] 

This seemingly singular example marks watershed importance in environmental law: how collaborative governance allows federal agencies to address urgent issues at the nexus of climate change and environmental justice.
With fresh material and the opportunity to break ground, collaborative governance creates much-needed innovation in theory and policy proposals to address myriad environmental issues.[footnoteRef:143] It may be time to expand scholarly conceptions of environmental law beyond the federal statutory regime.[footnoteRef:144] Considering collaborative governance provides new legal pathways and tools to address the challenges of our time. [143:  Proposals for animal rights and Rights of Nature may draw upon established models of collaborative governance to manage and administer rights for natural objects who cannot speak for themselves. ]  [144:  Other scholars have similarly called for Environmental Law to break out of its narrow statutory confines. For example, Robert Fischman has done important work for years charting the potential for Environmental Law to expand, including into collaborative governance or even natural resources law. Fischman, supra note 8; Robert L. Fischman, What Is Natural Resources Law, 78 U. COLO. L. REV. 717, 719–30 (2007) (describing overlap between Natural Resources and Environmental Law, particularly with respect to environmental impact analysis and endangered species protection, but differentiating natural resources casebooks as localized, doctrinal, ecosystem-focused, and focused on varying property interests). Sarah Light recently reminded the fields of Environmental Law and Corporate Law of the value of looking at the intersection between fields with her award-winning article exploring the intersection of corporate and environmental law. Sarah E. Light, The Corporation as Environmental Law, 71 STAN. L. REV 137 (2019).] 


B. [bookmark: _Toc77681700]Property Theory: Public Lands as Semi-Commons 

An exciting implication of collaborative governance is how it reshapes property theory by providing new information about managing public lands and resources. Scholars and courts generally view the nexus of property rights and environmental law as oppositional, with takings law providing a bar against government objectives. Exploring collaborative governance opens the door to a new, less binary view of property. Property exists as a spectrum from public to private. Scholarly attention has focused on the far ends of this spectrum. Collaborative governance points to the lesser-explored middle of communal property.
The burgeoning literature reconceptualizing property often focuses on mismatched property rights, landscape-level resources, and virtual parceling.[footnoteRef:145] Existing scholarly discussion on the implications of overlapping property rights has generally focused on private governance.[footnoteRef:146] This Article connects the idea of overlapping property rights with public environmental regulation. In doing so, it offers an alternative hypothesis: that perhaps public lands are being governed as modern semi-commons.  [145:  An interdisciplinary group of scholars is introducing a new, multidimensional model of property that better captures present scientific, cultural, and political realities. This model offers new hope for government regulation of climate change that better accords with scientific understanding. A new model, of multidimensional property, marks a significant development in multiple fields. It serves to align land and resource governance with modern scientific understandings, which is crucial for government regulation of climate change. Karen Bradshaw et al., An Introduction to “Overlapping Resources and Mismatched Property Rights,” 14 INT’L J. COMMONS 553, 554–56 (overviewing a symposium volume of eight papers by interdisciplinary authors discussing a new model for understanding property rights and resources within ecosystems); Craig & Ruhl, supra note 44, at 620–21 (linking the understanding of mismatched property rights to wildfire management in an era of climate change).    ]  [146:  See, e.g., Tara Kathleen Righetti, Liberating Split Estates, 14 INT’L J. COMMONS 638 (2020); Monika Ehrman, Application of Natural Resources Property Theory to Hidden Resources, 14 INT’L J. COMMONS 627, 630–31 (2020).] 

Conventional wisdom holds that the United States operates under a capitalist system of private property. In fact, roughly one-third of the landmass of the United States is public—owned by the federal government.[footnoteRef:147] Scholars have generally suggested that these federal public lands were managed in a rather top-down manner by agencies. This Article—and other recent empirical work—presents an alternative narrative: highly localized stakeholder collaborations inform (if not control) decisions land management agencies make. This narrative shifts the conception of how public lands operate—more as a semi-commons. [147:  See CAROL HARDY VINCENT, LAURA A. HANSON & CARLA N. ARGUETA, CONG. RSCH. SERV., R42346, FEDERAL LAND OWNERSHIP: OVERVIEW AND DATA 6 (2017). ] 

Property law does indeed describe private ownership of things. But, things become worth individually owning only because they exist as broader systems. Parts of these broader systems operate at different scales of efficient management.[footnoteRef:148] Likewise, environmental issues often include resources that operate at a scale of efficient management much larger than the individual landowner. Relating these observations begs the question about public and private lands?  Are public lands a semi-commons? Or are they a conservation tool?  They are both.  [148:  For example, farm lands may operate at a scale of a few hundred acres, whereas airspace operates at a nationalized scale of hundreds of millions of acres. Smith, supra note 106, at 131 (describing individual economic units as having property rights to separate pieces of the commons); Carol M. Rose, The Comedy of the Commons: Custom, Commerce, and Inherently Public Property, 53 U. CHI. L. REV. 711, 721 (1986) (distinguishing government owned public property from “inherently public property,” which resists control by a government agency and is held by the “unorganized public”).] 

This alternative conception of public lands essentially accepts the populist argument made by many Western land users—including cattle ranchers and oil and gas producers—that agencies should manage public lands at least in part for local interests.[footnoteRef:149] But, it comes with two important caveats. First, federal public lands are always and forever subject to overriding national interests at Congressional direction, without takings compensation.[footnoteRef:150] If Congress decides to privilege a nationalized concern, it unquestionably may.  [149:  See Jedediah Britton-Purdy, Whose Lands? Which Public? The Shape of Public Lands Law and Trump’s National Monument Proclamations, 45 ECOLOGY L.Q. 921, 934–37 (describing “public lands populism”).]  [150:  U.S. CONST. IV art. 4, § 3; Kleppe v. New Mexico, 426 U.S. 529, 540–41, 546 (1976) (describing Congress has having “complete power . . . over public lands”).] 

Second, ownership interests in public lands necessarily include groups from which land was historically expropriated—including indigenous peoples, people of Mexican descent, and women. This observation leads to a surprising conclusion: tens of millions of historically disenfranchised peoples may, in fact, have significant property interests in public lands, which they actualize through participation in collaborative governance. Exploring the long-overlooked significance of collaborative governance sheds new light onto these private resource property rights and interests; they are far more significant than often assumed. In such implications rests the promise of a more exciting, vital environmental law of the future.
[bookmark: _Toc77681701]Conclusion
Existing environmental law scholarship focuses on federal statutes and overlooks collaborative governance, which plays a crucial role in many pressing environmental issues. This Article argues that collaborative government is an essential element of modern environmental law. Reframing environmental law in this way expands the scholarly and doctrinal discussion of the field, widening it in ways that are useful for resolving the many issues that federal statutes alone cannot—and do not—address. Although this Article focuses on collaborative governance related to environmental law, the tool has expansive application throughout administrative law.
